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Bn6ip TeMH niei Moei poSora, npHCBaneHoi p03KpHTTK) chctcmh nHBijibHO-npa- 

BOBHX flOrOBOpiB, nOHCHK)eTbCH THM, 111,0 nOHHTTH Ll,HBijIbHO-npaBOBOrO floroBOpy 

jiokhtb b ocHOBi He jiHine uHBijibHoro npaBa, a fi yciei chctcmh npaBa b ninoMy: 
6y^b-HKa rany3b npaBa Tieio hh iHinoio Mipoio y cynacHy enoxy noBHHHa cnHparaca 
Ha HHBinbHO-npaBOBi 3aca#H. IlpOTe "HeoSxi^mcTb 3a6e3neHemra CTaSinbHOCTi Ta 

BH3HaHeHOCTi 3aKpinJIK)BaHHX CyCnijIbHHX BiflHOCHH B yMOBaX flHCn03HTHBHOCTi 

HHBLJibHO-npaBOBoro peryjiK)BaHHH npaBOBi^HOCHH BTpanae ceHC 3a BiflcyraocTi 
a^eKBaTHoi chctcmh HHBijibHO -np aBOBHx ^oroBOpiB, nocTifim bhaosmhth hkoi nepe3 
noHBy hobhx Ta ycKnaAHeHHH icHyiOHHx floroBipmrx KOHCTpyicnifi BHMaraiOTb 
HayKOBO oSrpyHTOBaHHx onmoic i nporH03iB npaBOBoro peryniOBaHHfl nnx Bi^HO- 

CHH" [3, CTOp. 216]. fl,JIH TOrO, Hl,06 nOCJliflOBHO p03KpHTH BHyTpiuiHK) CyTHiCTb 

TaKoro HBHin,a hk nHBijibHO-npaBOBHfi ^oroBip, norpiSHO nepin 3a Bee flocjii^HTH 
fioro 30BHiniHi (J)opMH, to6to p03iKJiacTH fioro Ha CKJia^OBi eneMeHTH, mo6 noiiM 
nepeirra ro i'xHboro y3aranbHeHHH 3a^JiH 6e3nocepe,HHboro flocjii^5KeHHH BKa3aHoro 
npeflMeTy. TaKHM hhhom, BHBHeHHH npoSneMH CHCTeMaTH3an,ii HHBijibHO-npaBOBHx 
floroBOpiB fl03BOnae y KmneBOMy BHna^Ky no-HOBOMy flocniflHTH 3MicT noroiTTfl 
H,HBinbHO-npaBOBoro ^oroBOpy. 

TeoperaHHe i npaKTHHHe 3HaneHHH tcmh niei poSora BH3HaHaeTbca thm, mo Ha 
cynacHOMy eTani p03BHTKy BiTHH3romoro 3aKOHO^aBCTBa i npaBa Bi^SyBaeTbca 
noMiTHe BHeceHHH p^ury 3Mm i KOpeKTHB #o ochobhoi KOHnennii y rarry3i nHBijibHO- 
npaBOBHx Bi^HOCHH - KOHnennii cboSo^h HHBijibHO-npaBOBoro .zjoroBOpy. Cbo6o- 
Aa floroBOpy Ha YKpami 6yna 3anpOBa#5KeHa 3 MOMeHTy BCTyny b fliio HOBoro U,HBi- 
nbHoro KO^eKcy y 2004 pon,i y BHrjumi BUibHoro Bn6opy CTOpOHaMH ^oroBOpy fioro 
3MicTy i fioro (^opMH. Ctocobho TaKoi CKJiaflOBoi nacraHH ^oroBOpy, hk fioro 3Mic- 
Ty, flo KOHn,enn,ii cboSo^h ^oroBOpy He 6yno BHeceHO jko^hhx 3Mm i ^onoBHeHb. 
IlpOTe BiflnyTHO 3pocna TeHfleHHm Toro, mo6 bhccth kopckthbh ao TaKoi fioro 
CKJia^OBoi nacTHHH, hk iioro (J)opMa, i Ha 3aKOHO#aBHOMy piBHi poSjiHTbca KpOKH ^o 
Toro, mo6 3aMicTb BinbHoi cj)opMH ^oroBOpy flo HHBUibHoro o6iry 3anpOBa^HTH 
peraaMeHTOBaHy i CTaHflapmy fioro (J)opMy. 



4 

Ue BHKUHKaHO thm, mo y u,HBijibHO-npaBOBOMy npocTOpi Hainoi #ep5KaBH ^aBHO 
yyKQ BiflSyBaeTbca pe^opMa HOTapianbHoi npaKTHKH, HKa nojrarae y BBe^emri HOTa- 
pianbHoro nocBWiemni yKJia^eHHx ^oroBOpiB nepe3 CHCTeMy e^HHoro HOTapiaTy. 
G^HicTb 3acBiflnyBaHHx (J)opM ^oroBOpiB npH rrbOMy nepe^Sanae ixhk) KnacH(J)iKa- 
H,no i o6ob'h3kobhh po3noflin floroBipHoi chctcmh b rjijiOMy Ha ii BHyrpiinm CKJia- 
flOBi eneMeHTH, ockuibkh CTaHflapTH3an,m 30BHiniHboi cj)opMH ^oroBOpiB nepe^Sanae 
nepin 3a Bee CHcreMaTroaHiK) ixHboro BHyTpiniHboro 3MicTy y HKOcri CBoei BHxiflHoi 
ochobh, mo y npaBOBifi flepJKaBi iiobhhho, npOTe, p03rjumaTHC5i hk 3aB^aHHH npa- 
BOBoi ^OKTpHHH, a He 3aKOHO^aBHoi npaKTHKH, ocKinbKH mh noBHHHi 36eperTH 
CBoSo^y BnSopy CTOpOHaMH 3MicTy H,HBijibHO-npaBOBoro ^oroBOpy. Orae, MeTa 
KnacH(J)iKaH,ri i CHCTeMaTH3an,ii nonarae y TOMy, mo6 "hijihxom po3no,zrijry ^oroBOpiB 
Ha rpynn, KO>KHa 3 hkhx xapaKTepH3yeTbca peryniOBaHroiM, c/ihhhm ajih rj,iei rpynn i 
Bi^MiHHHM Bifl peryjnoBaHroi mninx rpyn" [3, crop. 220], OflHonacHO floorrrH jik 
yHi(^iKaH,ii, TaK i flH(J)epeHH,iaH,ri HHBi jibho -np aBOBoro perjiaMeHryBaHroi. 

"3 no3HH,iH jioHkh KJiacH{^iKan,m BH3HanaeTbCH hk nozjiji npeflMcriB Ha KnacH Ha 
niflCTaBi HanSinbHi cyiTeBHx 03HaK; npH HbOMy HanSinbHi npHHHHTHOK) KJiacH(J)iKa- 
H,ieio e Ta, b HKiii npeflMera cxo>Ki 3a HanSiiibHioK) KijibKicno 03HaK" [8, crop. 19], 
to6to kojih SepeTbca npH rjbOMy Jinine o^Ha 03HaKa, to mh mojkcmo KOHCTaTyBaTH 
TinbKH ii npHcyTHicTb a6o BiflcyraicTb hijihxom npocToro rpynyBaHHH npeflMcriB, 
HKi nifljiaraiOTb KJiacH(J)iKaH,ii, a kojih BpaxoByeTbca npH npOBeflemri aHani3y neBHa 
CHCTeMa 03HaK (Bi^SyBaeTbCH CTpy Kryp h a CHCTeMaTH3an,m), to fle^Ky 03HaKy mh 
3BHHaiiHO SepeMO y HKOcri ronoBHoi i b ii paKypci onimoeMO yci mini. Orae, 3 flaHoi 
tohkh 30py "KJiacH(J)iKaH,m ^oroBOpiB M05Ke npOBOflHTHCH ABOMa cnocoSaMH: CKJia^- 
hhm (crpyKTypHa CHCTeMaTH3an,m) Ta npocTHM (rpynyBaHroi). OcTaHHH y cbok) nep- 

ry npOBOflHTbCfl flHXOTOMiHHO 3 yTBOpeHHHM napHHX rpyn, T06T0 3 BHKOpHCTaHHflM 

OflHOpaflHoi CHCTeMH, HKa CKJiaflaeTbca 3 HeoSMOKeHoi KinbKOCTi napajiejibHHx rpyn 
floroBOpiB" [14, CTOp. 11]. 

Ha BiflMmy Bifl npocToi, CKJia/nia KJiacHcjnKaHm cnnpaeTbca npH rrbOMy Ha aHani3 
ixHboi crpyKTypHoi chctcmh. "CrpyKTypHa CHCTeMa HHBijibHO-npaBOBHx ^oroBOpiB - 
He BHyTpirHHH opraHi3an,m noSy^OBH ^oroBOpiB Ha ochobI ix iepapxiHHoro no^iny 
3a oSpaHHM KpHTepieM Ha KJiacn, mnn, bh#h Ta pi3HOBHflH, jnca Bi#o6pa5Kae ix ah- 
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cjDepeHHiaHiio Ha B3aeMonoB'fl3amcTb" [TaM tkq, CTOp. 6], a He CTinbKH BiflcyrmcTb 
a6o npHcyrHicTb y hhx neBHHx OKpeMHx 03HaK. 

TaKHM hhhom 3aB^aHHH, %ki CTaBHTb nepe,zi co6ok) flaHa po6oTa, ^openHO 6y#e 
nocTaBHTH y Sinbin ninpOKOMy i y Sinbin By3bKOMy nnaHi. Y Sinbin ninpOKOMy nna- 
Hi HeoSxiflHO nepin 3a Bee flocniflHTH cyTHicHi momchth, tad xapaKTeproyiOTb ro- 
roBipHy CHCTeMy y HHBinbHOMy npaBi b uijiOMy, mp6 y TaKHH cnoci6 ^ara 3aranbHe 
yaBJieHHH npo npHHUHnH po3nofliny HHBUibHO-npaBOBHx ^oroBOpiB. 3 3aranbHoi 
tohkh 30py, OT5Ke, HeoSxiflHO 6y^e 3BepHyra yBary Ha Te, mo 3aranoM "ajhi KJia- 
CH(J)iKaH,ri ^oroBOpiB y flOKTpHHi HHBijibHoro npaBa Tpa^HH,iHHO 3acTOCOByK)Tb #Ba 
cnocoSn - flHxoTOMi'i Ta HanpaBJieHOCii 3o6oB'a3aHHH, aice nopo#>KyeTbC5i floroBO- 
pOM" [3, CTOp. 218]. 

Ilifl flHxoTOMinHHM cnocoSoM KnacHcj)iKaH,ii po3yMiiOTb noflin #oroBOpiB na #Ba 
npOTHne>KHi 3a 3HaHemniM ejieMenrH (Hanp., onnaTHi - 6e3 onnaTHi, CTpOKOBi - 6e3- 
CTpoKOBi, aneaTOpHi - KOMyraTHBHi i T.n.), aid naiOTb 3Mory npOBecra OHmicy noro- 
Bopy nifl neBHHM KyroM 30py 6e3 ypaxyBaHroi npn HbOMy noro 3aranbHoi Mem. Y 
TOMy BHna^Ky, kojih npn KJiacH^iKaiiii BpaxoByeTbca 3aranbHa MeTa, 3 hkok) ymia- 
^aiOTbCH pi3Hi 3a cboim 3MicTOM i 3a cboim 3HaHeHHHM floroBOpH, nofliSHy KJiacH- 
(J)iKaH,iK) 3^iHCHK)K)Tb 3a HanpaBJiemcTK) 3o6oB'a3aHHH, to6to 3a iioro pe3yjibraTOM, 

HKHH BCTaHOBJIIOeTbCH Ha OCHOBi lXHbOi CTpyKTypHOi CHCTeMH, npH HbOMy "HfleTbCfl 
npO K)pHflHHHO 3HaHHMHH pe3yJIbTaT, HKHH 3HaHHOK> MipOK) y>Ke 06yM0BJieHHH HOp- 

MaTHBHO (3a3BHHaii H^eTbca npo floroBOpH, cnpHMOBaHi Ha nepenaHroi peni, bhko- 
HaHHH poSoTH, Ha^aHHH nocnyrn)" [3, CTOp. 222]. 

npn aHaniTHHHOMy flocni^jKeHHi KJiacH(^iKaH,ii HHBijibHO-npaBOBHx noroBOpiB 3a 
HanpaBJiemcTK) 3o6oB'a3aHHH HeoSxinHO BpaxoByBara, mo caMe "neii cnociS KJiacH- 
(J)iKaH,ii AoroBOpiB, hkhh 3aiiMae BHpinianbHe 3HaHemni hk y TeoperaHHOMy, TaK i y 
npaKTHHHOMy nnaHi, BH3Hanae CHCTeMy noroBipHoro npaBa, 30KpeMa CHCTeMy (no- 
cniflOBHicTb) p03TaniyBaHHH noroBipmix mcTHTyriB y U,K" [3, CTOp. 218]. 3Bi^CH 
BHnnHBae, mo hkiho 3aBnaHroiM naHoi poSora y Suibin ninpOKOMy nnaHi 6yne bh- 
CBiTJiHTH i npoaHajii3yBaTH 3aranbHy KJiacH(J)iKaH,iK) HHBijibHO-npaBOBHx noroBOpiB, 
to y SinbHi By3bKOMy nnaHi ii 3aBnaHroi 6yne 3boahthch no Toro, mo6 nocninHTH 
ocoSjihbhh pi3HOBHfl 3aranbHO-npaBOBoi KJiacH^iKanii, hkhh Mae Micue npn chctc- 
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MaTH3an,ii HHBijibHO-npaBOBHx aoroBOpiB, to6to b KmueBOMy pa3i 6yae 3bo^hthch 
no Toro, 111,06 BHCBiTHHTH 1XHK) 3aranbHy CHCTeMy. 

3p03yMino, mo oSnaBa nocTaBJiem nepe# TaKOK) po6oTOK> 3aB,naHHfl He MO>KyTB 
p03rjMflaTHca BiflOKpeMJieHO o,zme Bm oaHoro. ToMy ochobhhmh HanpHMicaMH npo- 
BeaeHoro y mil aHani3y SyayTb: 1) aocnmjKeHroi npoSneM HayKOBoi KnacHcjnKaiui 
floroBOpiB; 2) nocjim>KeHroi npoSneM ixHboi HayKOBoi CHCTeMaTH3an,ii i 3) nocjiin- 
>KeHHH Toro, hk i'xhh KJiacHcjnKaHm i CHCTeMaTH3an,m nepenniTaiOTbCfl mdk co6ok>. 
"OcHOBHe 3aB^aHHH KJiacHcj)iKaLi,ii HHBijTbHO-npaBOBHx ^oroBOpiB (HOpMaraBHO 3a- 
KpinneHoi i noiMeHOBaHoi b 3aKOHi) nonarae y CTBOpemri chctcmh, aica 303B0jrae 
p03TainyBaTH CTBOpemrii 3aKOHoaaBCTBOM i HenHcaHHM npaBOM MaTepian npo Haii- 
noniHpeHinii ochobhI thiih aoroBOpiB cnocoSoM, HaiiSijibni B^anHM j\rk iiobchk- 
neHHoro npaKTHHHoro 3acrocyBaHroi" [2, crop. 9]. Bhxoa^hh 3 Hboro, ana Hac nepe- 
Ba>KHe 3HaneHH5i MaiOTb, 3BHHaiiHO, TaKi momchth, aid xapaKTeproyiOTb po3bhtok 
CHCTeMH floroBOpiB Ha npaKTHui. TaKHM hhhom MOJKHa CKa3aTH, mo mh nornHHeMO 
Ha Hei 3 caMoro nonaTKy b icTOpHnmii nepcneKTHBi, mo ao3BOJTHTb no-HOBOMy oui- 
hhth CTaH npaBOBHx flocnifljKeHb y uapHHi KJiacH^iKanii i CHCTeMaTH3an,ii HHBi- 
jibHO-npaBOBHx floroBOpiB. Orae, 3aB,naHroi i ochobhI HanpHMKH poSora 3peniTOK) 
nonaraiOTb y TOMy, mo6 Ha KOHHenryanbHOMy piBHi BHKJiacTH HOpMaTHBHHH MaTe- 
pian U,HBinbHoro Koaeiccy YKpamH, noB'joaHHii 3 chctcmok) HHBijibHO-npaBOBHx 
floroBOpiB, cnnpaiOHHCb npn u,bOMy Ha rpyHT ii npaKTHHHoro 3 acTO cyB aHHa . 
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Po3^iJi 1. 3arajibHHH cTaH npaBoenx .zjocjiizpKeHb 
y rajiy3i KJiaciKpiKaiju l CHcreMaTioaiui 

UMBijlbHMX ^OrOBOpiB. 

5{k 3a3Hanae Bi^OMa yKpamcbica flOCJii/rnHnfl chctcmh ^oroBOpiB, "npoSneMaraKa 
floroBipHHx (J)opM Bi^HOCHH, ix cyTHOCTi, Micna Ti poni b MexaHi3Mi npaBOBoro pe- 
ryniOBaHHH e Oflmeio 3 HaiiSijibin ciuiaflHHx i He^ocTaTHbo p03po6neHHx y BiTHH3roi- 
mii npaBOBiii Haym" [8, CTOp. 19]. B3arani, "y paflHHCbKHH nepiofl MaibKe He 6yno 
MOHorpa(J)iHHHx npanb 3 ^oroBipHoro npaBa" i xona nicjra flocflraeHroi YicpaiHOK) 
He3ane5KHOCTi cnTyaum floicopiHHO 3MmHJiaca, ozmaic HaBiTb "KOMnneKCHHx Hayico- 
bhx flocnifljKeHb 3 3aranbHHx nnraHb floroBipHoro npaBa Ta fioro CKJia^OBoi nacTHHH 
- u,HBijibHoro floroBOpy - b YKpami He 6yjio" HaBiTb me fleicmbKa pOKiB TOMy [2, 
CTOp. 1]. 3BiflCH mh MO>KeMO Mara TaK05K 3aranbHe yaBJieHHH npo CTaH npaBOBHx 
flOCJiifl>KeHb y rany3i cncTeMaTH3anii nHBUibHO-npaBOBHx ^oroBOpiB. 

CTyniHb HayKOBoro ,zjocjii,zpKeHroi tcmh BH3HanaeTbCH KinbKicTK) onySniKOBaHHx 
3 nboro npHBO^y MaTepianiB, hkIctk) BHRjia^eHoro y hhx aHani3y i 3aranbHHM piB- 
HeM po3po6KH nepiHOflJKepeji. Ha u,m ocHOBi, otjkc, AOpenHO noSy^yBaTH TaKOJK i 
CTpyKTypy flaHoi poSora, b hkIh y nepniOMy p03flini flocjiifl^KyiOTbCfl nepmoflJKe- 
pena, a y HacTynHHx p03flinax ro aHani3y 3anyHaK)TbCH onySjikoBam MaTepiann. 

3 HHCJia nepiHOfl5Kepen 3anyHaK)TbCH HHm flnoHnii UnBijibHHH KO^eKC YKpaiHH, 
npHHHHTHH BepxoBHOK) Pa^oio YKpamH 16 cinroi 2003 poicy, a TaK05K y hkoctI 
nopiBHHHHH - iHHii HOpMaTHBHO-npaBOBi MaTepiann: nonepe^m BiTHH3H5mi iraBijitm 
KO^eKCH 1922 p. i 1963 p., HHBinbm KOfleKCH KOJiHnmix i HHHiniHix npOBi^HHx eBpo- 
neiicbKHx ^epJKaB (Pocii, OpaHnii, HiMennnHH i ABCTpii), mo Ha .zjaHHH nac MaiOTb 
a6o 7K y CBm nac Mann HeaSnaKHH bhjihb Ha icTOpiio i po3bhtok cynacHoro yicpam- 
CbKoro u,HBijibHoro npaBa, a TaK05K KJiacnnm nepniOfl5Kepena HHBinbHoro npaBa 

pHMCbKHX HaciB. 

KinbKicTb onySniKOBaHHx MaTepianiB Ha n,K> TeMy b yKpamcbKin i pocincbKiii 
HayKOBiii niTepaTypi aochtb Mana. .Skiho He paxyBaTH 3aaHra>KOBaHHx flocnifl>KeHb 
cynacHHKiB icTOpHHHHx npou,eciB, mo BiflSyBanncfl y p03BHTKy BiTHH3Hjmoro 3aico- 
HO^aBCTBa i npaBa, Ha TeMy icTOpHHHoro aHani3y nepmofl>Kepeji HHHHoro nHBinbHO- 
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ro npaBa y Pocii j\o cnx nip onySniKOBaHa Jinnie o^Ha MOHorpac[)i5i T. G. 
HoBHiibKoi [13], npo^ecopa Ka^e^pH icTOpii ^ep^KaBH i npaBa MocKOBCbKoro ym- 
BepCHTeTy iM. M. B. JIoMOHOCOBa. Ha YKpami Ha h,k) TeMy TaK05K 6y.ua onySmKOBa- 
Ha jinnie OflHa MOHorpac^m [17], HanncaHa KaHfl. lopn^. HayK, 3aB. bwiuiom IH-Ty 
flep>KaBH i npaBa iM. B. M. Kopenticoro I. B. YcemcoM, jiKa Ha npeBenHKHH tk^rb 
^aBHO y>Ke 3acTapina, xona i"i aBTOp 3 noBHOK) cnpaBeflJinBicno mojkc Syra Ha3BaHHH 
thm, xto 3anoHaTKyBaB y Hac bhbhchh5i npoSneM icTOpii cynacHoro HHBijibHoro 
npaBa. KpiM uiei MOHorpacjHi, Ha YKpami TaKOJK Ha icTOpnmio -np aBOBy TeMaraKy 
6yna HanncaHa CTaiTfl npo(J)ecopiB Han,. yH-Ty "OflecbKa lopn^HHHa aKa^eMm" G. O. 
XapHTOHOBa i C. O. IIorpiSHoro [18], onySniKOBaHa y "BicmiKy 0#ecbKoro mcm- 
TyTy BHyTpinnrix cnpaB", HmmcTb hkoi nonarae y TOMy, mo BOHa npncBaneHa bhb- 
neHHK) 3^o6yTKiB rbox nonepeflmx nnBijibHnx KO^eKciB YPCP y KOHTeKCTi ixHboro 
BnnHBy Ha npoii,ec niflroTOBKH HOBoro UnBijibHoro KO^eKcy YKpamn. 3 tohkh 30py 
no^aiibHioi p03po6Kn niei npoSneMaTHKn ^opeHHO 6y^e 3anyHHTH npanro npo(J). 
XapKiBCbKoro yHiBepcnTeTy M. B. TopflOHa [7], o#Horo 3 aBTOpiB UnBijibHoro ko- 
AeKcy YPCP 1963 poicy, ocKinbKH hk y CTapOMy, Taic i y HOBOMy BiTHH3mmHx n,n- 
BinbHHx KO^eKcax (UK YPCP 1963 p. i UK YKpamn 2003 p.) cncTeMa ^oroBOpiB 
6yna BHKJiafleHa caMe y iioro peflaKHii. 

Icropifl yKpamcbKoro nHBUibHoro npaBa 3acBWiye, mo M. B. TopflOH 6yB nep- 

IIIHM yKp aiHCbKHM BHCHHM-TeOpeTHKOM, HKHH 3aHMaBCH BHBHCHHHM CHCTCMH H,HBi- 

nbHO-npaBOBHx AoroBOpiB. Y noflanbmoMy b yKpamcbKm npaBOBm Hayni, Ha 5Kanb, 
MO>KHa 3ra^aTH iMeHa nnme micTbox ^o cni^HHKiB , HKi 3aHMaimcH p,moK> npoSneMa- 
thkok). Y paA^HCbKi nacn Ha h,k) TeMy onySniKyBana CTaiTK) nnme KaH^. lopnfl. Ha- 
yK, HayKOBHH cniBpoSiTHHK IH-Ty ^epJKaBH i npaBa iM. B. M. KopenbKoro T. B. 
ManbnMaH [12], npOTe Bi#pa3y mora 3flo6yTTH YKpamoio He3ane5KHOCTi 3 nnTaHb 
cncTeMaTH3an,ii nnBUibHO -np aBOBHx ^oroBOpiB 6yna HanncaHO HH3Ka CTaTen, aBTO- 
pOM hkhx 6yB npocj). JIbBiBCbKoro yHiBepcnTeTy iM. I. 5i. OpaHKa B. B. Jlynb, hkhh y 
no^anbmoMy npncBHTHB bhbhchhk) n,iei npoSneMaTHKH Mairae yce CBoe jkhtth [10; 
11]. 

3HaHHe 3pocTaHHH iHTepecy no bhbhchhh nnraHmi cncTeMaTH3an,ii ^oroBOpiB y 
HHBijibHOMy npaBi cmj\ KOHCTaTyBaTH mora npHHHjrroi HOBoro UnBijibHoro KO^eKcy 
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YKpamH. 5Lk n03HTHBHe flBHIHe HeoSxiflHO BiflMiTHTH nOHBy HOBHX flOCJli^HHKiB i 

3a3HanHTH, mo Bnepnie 3a bck> icTOpiio yKpamcbKoi npaBOBoi HayKH flocjiiflJKeHroi 
BKa3aHoi npoSneMaTHKH bhhhijio 3a paMKH By3bKoro HayKOBoro iHTepecy, hkhh 
BHHBJiana flo n,iei TeMH mopa3y nHine o#Ha oco6a, i nepeHinno y nnomHHy niHpOKHx 
HayKOBHx fleSaTiB, y nepeSiry jikhx HaMrrajiHCJi Bi,zrpa3y fleKinbKa niflxo^iB. 3a Te- 
mok) CHCTeMaTH3an,ii HHBijibHO-npaBOBHx ^oroBOpiB 6yjiH 3axHmem #Bi KaHflH^aT- 
CbKi flHcepTan,ii: o#Ha - y KniBCbKOMy Han,ioHajibHOMy yH-Ti iM. T. T. UJeBHeHKa (B. 
T. Onioxa [14]) i oopa - y XapidBCbKOMy HaHiOHajibHOMy yHiBepCHTeTi BHyTpirnmx 
cnpaB (JI. K. BepeTenbHHK [4]). KpiM Toro, y KniBCbKOMy Han,ioHanbHOMy yHiBep- 
CHTeTi iM. T. T. UJeBHeHKa 6yna flo^aTKOBO 3axHmeHa ^OKTOpcbKa flHcepTau,m, 
npHCBHHeHa 3aranbHHM npo6neMaM floroBipmrx cj)opM Bi^HOCHH, y HKiii OKpeMHH 
p03flin 6yno cnen,ianbHO BH^ijieHO ,zyra Toro, mo6 npoaHani3yBaTH CHCTeMaTH3aH,iio 
u,HBijibHO-npaBOBHx floroBOpiB (C. M. BepBeHO [2]). TaK05K iio3hthbhhm e i Te, mo 
^aHa flHcepTaiiia 6yna npH HbOMy 3axHmeHa Ha ocHOBi nonepe^Hbo onySniKOBaHoi 
MOHorpacjni [3]. Y XapidBCbKOMy Han,ioHanbHOMy yHiBepCHTeTi BHyrpiniHix cnpaB 
BHBHemra npoSneMH CHCTeMaTH3an,ii HHBijTbHO-npaBOBHx ^oroBOpiB TaK05K He o6Me- 
jKyBanoca oflmeio flHcepTauieio i BKa3aHa npoSneMaraKa p03po6juuiac5i npH Hann- 
caHHi ^OKTOpCbKoi flHcepTaiiii, npHCBflneHoi cj)yHKHioHyBaHHK) floroBipmrx (^opM 
BiflHOCHH b a^MmicTpaTHBHiii c(J)epi (K. B. 3aBanbHa [8]). Orae, MO>KHa 3po6nTH 

BHCHOBOK, H1,0 B yKpaiHCbldH npaBOBiil HayHl HaBKOJIO BHBHeHHfl CHCTCMH HHBUIbHO- 

npaBOBHx floroBOpiB Ha #aHHH momcht c(J)opMyBajiHCH jipi hikojih: o^Ha 3 hhx 
noB'a3aHa 3 Khibcbkhm HaHioHanbHHM yH-TOM iM. T. T. UJeBHeHKa, a mina - 3 Xap- 
KiBCbKHM Han,ioHajibHHM yH-TOM BHyrpiniHix cnpaB. 

Ilpo ponb i Micu,e flaHHx niicm b cyHacmii yKpamcbKiii npaBOBiii Hayui mh 
M05KeM0 OTpHMara npOMOBHCTe CBiflHeHHH BHxoflHHH 3 Toro, mo ni^cyMKH npOBe^e- 
hhx flocnifljKeHb y 6y#b-5iKiH rany3i TpaflHuiiiHO BHKJiaflaiOTbCH y BHrcumi nepni 3a 
Bee niflpyHHHKOBoro MaTepiany. y BKa3aH0My BiflHOineHm Ha yKpami, Ha 5Kanb, 

nOKH IHO BHHHIOB JIHHie OflHH (J)yHflaMeHTaJIbHHH niflpyHHHK ("IlHBinbHe npaBO 

yKpamn" [19; 20] 3a pe#. O. B. fl,3epH), HanncaHHH (JmxiBiiflMH 3 KniBCbKoro Han. 
yH-Ty iM. T. T. UJeBHeHKa, mo 6e3nepeHHO 3po6HJio iioro bhkjhohhhm fljKepenoM 
iH(J)opMaLi,ri 3 nHTaHb CHCTeMaTH3an,ii HHBUibHO-npaBOBHx ^oroBOpiB ,zyra ycix iHHinx 
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niflpyHHHKiB, onySniicoBaHHx 3 Hboro npHBO^y y Hainiii #ep5KaBi (y KOTpHx cnoc- 
TepiraeTbca, TaKHM hhhom, oneBH^Ha BmcyraicTb caMOCTinHnx po3po6oK 3 flaHoro 
nHTaHHa). U,e cnpHHHmie 30 HeoSxiflHOCii 3po6HTH bhchobok npo Te, mo CTynmb 
HayKOBoro ,zjocjim>KeHmi tcmh Ha YKpami, no-cyTi, BKpaii hhsbkhh i flocni/pKeHira 
3HaxoflHTbca hbho Ha nonaTKOBOMy eTani. IlpOTe hk ho3hthbhhh cj)aKT cnifl 
Bifl3HanHTH BCTaHOBJieHHH cniBpoSiTHHirrBa npH HanncaHHi 3ra^aHoro nmpynHHKa 

MDK pi3HHMH nOKOJliHHHMH yKp E1HCBKHX BHeHHX-H,HBijliCTiB, RK1 3aHMaK)TbCH 

BHBHeHHHM #aHoro nHTaHHH. IliflroTOBKy p03flijry, npncBjmeHoro y nbOMy 
niflpyHHHKy CHCTeMi u,HBi jibho -np aBOBHx ^oroBOpiB, kojih #o nySjiiKaHii roTyBanoca 
nepnie i Apyre iioro BH^aHHa, 3flincHiOBaB B. B. Jlynb [20, crop. 623-628], npOTe b 
ocTaHHbOMy, TpeTbOMy, BHflamri - C. M. BepBeHO [19, 228-234], in,o CBizjHHTb npo 
Te, mo y H,iii rany3i Ha YKpami B5Ke c^opMyBanaca neBHa niKOJia. 

Ane HeBTiniHHH 3aranbHHH bhchobok npH u,bOMy no3BOjrae 3BepHyTHca #o 30- 
CBifly iHHiHx eBponeiicbKHx Kpam .zura Toro, in,o6 oluhhth CTynmb po3po6KH ^aHoro 
nHTaHHH He nnnie y BiTHrommiH, ane i y 3apy6i5KHin HayKOBiii jirrepaTypi. OcKinbKH 
3 Hboro npHBO^y y Hayn,i npHiirorro BmMinaTH "noMiTHy cxomcTb ... [BiTHH3Ha- 
hhx] u,HBijibHHx KO^eKciB Ta HiMeubKoro H,HBinbHoro yjio^Kemra" [18, CTOp. 18], no- 
H,inbHO 6y#e y nepniy nepry 3anyHHTH mMeubKy (J)axoBy jirrepaTypy 3 BKa3aHoi 
npoSneMaTHKH. IIomSHO no yKpamcbKoi lopH^KHHoi niTepaTypn Ba>KHHBe 3HaneHHH 
y u,bOMy imam Mae rpyHTOBHO BHKJiafleHHH niflpyHHHKOBHH MaTepian, 3 jncoro mh 
MO>KeMO OTpHMara niflcyMKH HayKOBHx flocnifl>KeHb y /jamii ccj)epi. Otjkc, HaMH bh- 
KOpHCTOByiOTbCH HaHcyHacmmi mMem>KHH (H. J\. XapKe [23]) i aBCTpincbKHH (X. 
Ko3bon [24]) niapyHHHKH 3 HHBijibHoro npaBa. ABCTpincbKy (J)axoBy niTepaTypy 
3anyHaeMO TOMy, mo BOHa cnyrye CBoepizmHM mIctkom mdk KJiacHHHHM mMeubKHM 
H,HBijIbHHM npaBOM i HHBLJIbHHM npaBOM KOJinmHix con,ianicTHHHHx Kpam CxiflHOl 
GBpOnH, BKJIIOHaiOHH CPCP. 

IcTOpifl HiMeu,bKoro i aBCTpmcbKoro npaBa y BiTHH3mmiH lopHflHmriii niTepa- 
Typi, MOJKHa CKa3ara, He flocnm^KyBanacH me B3arani, a y pocmcbKiii BHKJia^eHa 
HBHO He^ocTaTHbo: Ha ^aHHH MOMeHT nepefl HaMH y HaaBHOCTi BCboro Jinme o^hh 
nociSHHK cynacHoro (CaBenbeB B. A. [16]) i o,zma CTaTra flo>KOBTHeBoro pociiicbKO- 
ro (Ahhchkob K. H. [1]) aBTOpa. ToMy npH HanncaHHi (^axoBoi poSora 3 Hboro 
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npHBO^y flcmijibHO 6y#e 3anyHHTH tcIkojk i HaiiSijibin rpyHTOBHHii aBCTpiiicbKHH 
niflpyHHHK, HanHcaHHH 3 ^aHoro nHraHroi (Y. OnocMaH [22]). Po3po6HHKH Abct- 
piiiCbKoro u,HBijibHoro yno5KeHHH, hk bIaomo, cnHpanHca npH nbOMy Ha npoeKT [9] 

CHCTeMH U,HBijIbHO-npaBOBHX flOrOBOpiB, 3anpOnOHOBaHHH BiflOMHM HiMeU,bKHM (J)i- 

jioco(J)om, 3acHOBHHKOM {^inoco(J)ii npaBa iMaHyinoM KaHTOM (1724-1804). J\ji% no- 
piBHHHHH cnifl npoaHani3yBaTH TaK05K i aochtb rpyHTOBHy KpHTHKy, BHCJiOBJieHy Ha 
iioro a^pecy 3 6oicy mmoro Bi^OMoro mMenbicoro (JnjiococjDa - T. B. O. TerenH [5]. 
U,e npH3BOAHTb 30 HeoSxi^HOCTi 3ajiyHHTH npani BKa3aHHx c{)ijiococ{)iB npaBa ao 
HHCna MaTepianiB, BHKOpHCTaHHx npH HanHcamri ^aHoi poSora. 

CninbHOK) ochobok) HiMeubicoro i ABCTpincbKoro nHBijibHHx yno5KeHb BHCTy- 

nae OpaHH,y3bKHH nHBLJIbHHH KOfleKC, IU;0 fl03BOJI5ie HaM CKOpHCTaTHCfl npH HbOMy 

poSoTOK) (€. To^eMe [6]), aica 3fliiicHK)e icropHKO-iopHflHHHHH aHani3 iioro nepmo- 
ochob i y BKa3aHOMy imam BBa>KaeTbCH HaBiTb hIkhm me HenepeBepnieHOio #o chx 
nip. KpiM Toro, hcmokuhbo oSIhth MOBHaHHHM i npan,K) (P. CaBaTbe [15]), aica 

CJiyrye CBOepiflHHM MiCTKOM BiTHH3mfflOK> i (J)paHny3bKOK) nHBmiCTHHHHMH 

Tpa^HH,mMH. ni^cyMOBye cnncoK BHKOpHCTaHHx fljKepen MOHorpa(J)m 3 3arajibHoi 
icTOpii eBponeiicbKoro nHBinbHoro npaBa (II. IHraHH [25]), aica 3 cynacHHx no3HH,iii 
aHani3ye bhjihb miacHHHoro pHMCbKoro npaBa Ha hobIthk) eBponencbKy nHBinicTHH- 
Hy Tpa^Hniio. Ii aBTOp, npo^ecop KeM6pHfl5KCbKoro yHiBepCHTeTy, OTpHMaB penyra- 
niio HanSijibHi Bi^OMoro (JmxiBmi, mo flOCnifl>Kye bhtokh cynacHoro (J)paHH,y3bKoro, 
mMenbicoro i aBcrpiiicbKoro nHBijibHoro npaBa y npaBi KJiacHHHHx ^aBHbopHMCbKHx 
naciB. 

TaKHM hhhom, mh cnofliBaeMOca, mo MaTepian y ^amii po6oTi BHKJia^eHO ao- 
CHTb rpyHTOBHO. Iioro p03TaniyBaHHH fl03BOjrae npOBO^HTH nopiBHimmi mitk namB- 
hhmh KOHnenniflMH y nnBijibHOMy npaBi Kpam 3axi,nHoi GBponn i pecnySniic ko- 

JIHHIHbOrO CPCP i npH nbOMy He lijIbKH BHflijMTH BiflMUIHOCTi, a H 3HaXOflHTH toh- 

kh flOTHKy. y npaKTHHHOMy nnaHi po6oTa Mome 6yra BHKOpHCTaHa npH B^ocicoHa- 
neHHi nHBLJibHoro 3aKOHOflaBCTBa y Hainiii ^ep^KaBi. HaocTaHOK xotuiocji 6 ^o^ara, 
mo flocnifl5KeHHH TaKoro nnaHy e nepnioio npaneio no^iSHoro po,ay b yKpamcbidii 
npaBOBiii Hayni. 
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Po3.zu.ji 2. KoHuenTyajibHHH nizjxm 
b yKpamcbKOMy 3aK0H0/iaBCTBi 

30 CHCTeMH UMBijlbHO-npaBOBMX ^oroBopiB. 

^oroBOpH y u,HBijibHOMy npaBi MOHKua rpynyBara 3a pi3HHMH KpjrrepmMH, npOTe 
"jncmo npoaHani3yBaTH CHCTeMy HK YPCP Ta HK YKpamH, to MOJKHa 3po6HTH bhc- 

HOBOK, 111,0 flOrOBipHi iHCTHTyTH y HHX p03MimeH0 3a 03HaKaMH, HKi xapaKTepH3yK)Tb 

K>pHflHHHi Hacni^KH yKJia^eHHfl OKpeMHx floroBOpiB" [20, crop. 625; 7, CTOp. 4], 
to6to Micue OKpeMHx ^oroBOpiB y CHCTeivri "3ajie5KHTb Bm Tiei 03HaKH, hkok) xapaic- 
TepH3yeTbca ochobhhh o6ob'h30k CTOpm, to6to Bm npaBOBoro pe3ynbraTy yrofln" 
[7, CTOp. 5]. J5p u,iei chctcmh ^oroBopiB, BHKJia^eHoi y HK YPCP 1922 p. i HK 
YPCP 1963 p., a TaK05K y HOBOMy HK YKpamH 2003 p., BiTHromiHe 3aKOHOflaBCTBO i 
npaBO fliiiinjio y npoueci CKJia^Horo imraxy icTOpHHHoro p03BHTKy, Ha HKOMy BapTO 

3yHHHHTHCb . 

Ha nonaTKy nepni 3a Bee cum 3a3HanHTH, 111,0 Ha flyMKy npOBmHoro icropHKa cy- 
nacHoro yKp. npaBa, kojih nornHHyrH Ha po3bhtok HHHiniHboro UK YKpamH b icro- 
pHHHiii nepcneKTHBi, MOJKHa noMiTHTH, mo "U,HBijibHHH KO^eKC YPCP 1922 p. 
ManvKQ hwhm He Biflpi3HHeTbCH Bm BmnoBmHoro KOfleKcy PCOCP" [17, CTOp. 55], 
hkiho He paxyBara 3aMmy y ct. 54 BCboro-HaBCboro o/moro cnoBa (TepMm "HeMym- 
H,Hnajii30BaHi" SymBJii 6yno 3aMmeHO Ha "HeHaHioHajri30Bam", ocKinbKH y 3aKOHO- 
^aBCTBi YPCP npocTO He nepeflSaHajioca no3HaHyBaHoro #aHHM cjiobom K)pHflHHHO- 
ro HBHma), a TaKO>K hkhi,o He 6para 30 yBarn Te, mo 30 ct. 83 6yna ^o^aHa 
npHMiTKa (BmMmeHa y 1926 p.), jnca p03HiHpK)Bana npaBa BizminiB KOMyHanbHoro 
rocnoflapCTBa - nonepe^HHKiB HHHiniHboro "BTI" (Biopo TexmnHoi mBeHTaproaHii 
>KHTJia) - npH yKJia^eHHi ^oroBOpiB npo 3a6y#OBy. 

OT5Ke, xapaKTepHCTHKy HHBLJibHoro KO#eKcy YPCP cum npOBO^HTH o^HOHacHO 
3 xapaKTepHCTHKOK) H,HBinbHoro KO^eKcy PCOCP. Ha caMOMy nonaTKy cum 3a3Ha- 
hhth, mo "hhcjio Horo yKjia^aHiB 6yno HeBenHKHM, HanSinbHi 3HanHy ponb cepefl 
hhx BmirpaBaB A. T. TonxSapr" [13, crop. 7]. CaMe noro norcumH narnH b ocHOBy 
KOHH,enTyajibHoro nmxozry y BiTHroromoMy 3aKOHO^aBCTBi 30 chctcmh imBLJibHO- 
npaBOBHx floroBOpiB, ocKinbKH "HHBinbHHH KO^eKC YPCP 1922 p. 6yB nomSfflm ro 
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U,K PCOCP He jiHine 3a ifleojiorinHOK) Ta MeTO^ojiorinHOK) ochobok), ane ii 3a 
CTpyKTypoio Ta 3MicTOM" [18, CTOp. 17]. ToMy oumiu fioro nornafliB 3 lopHflHHHoi 
tohkh 30py cnifl npHflinHTH ocoSnHBy yBary, ockuibkh "cTpyKTypa Ko^eiccy, norma 
p03TainyBaHHH y HbOMy CTaTeii, He Ka>KyHH B5Ke npo ix 3MicT, - yce He 3HaHHOK> 
Mipoio BH3HaHanocH iioro npaBOBHMH norcumaMH" [13, crop. 7]. 

OneKcaHflp rpnropOBHH ToiixSapr (1883 — 1962), npHBaT-floueHT ica^eflpH rrHBi- 
jibHoro npaBa CaHKT-IIeTep6yp3bKoro yHiBepCHTeTy (1914-1918), 6yB nepniHM Bi- 

flOMHM BiTHH3HHHHM BHCHHM-IOpHCTOM, HKHH niCJIH 5KOBTHeBOi peBOJTfOHH nepeH- 

hiob Ha 6iK SinbHiOBHKiB. 3riflHO 3 aKTOM Cy^OBO-ncHxiaTpKHHoi eiccnepTH3H mcm- 
TyTy iM. CepScbKoro Bi^ 20 cinroi 1948 p. A. T. ToiixSapr 6yB oxapaKTeprooBaHHH 
"flK ncHxonaTHHHa ocoSncTicTb 3 napaHoiflajrbHHM po3bhtkom, ycKJia^HeHHM apTe- 
piocKJiep030M ronoBHoro M03Ky" i HanpaBJieHHH Ha npHMycoBe jiiicyBaHroi #o Ka- 
3aHCbKoi ncHxiaTpHHHoi jikapHi (cineHb 1948 p. - rpy^eHb 1955 p.). B npHHUHni, 
TaKHH fliarao3 yBinniOB y ni^pyHHHKH 3 cyflOBoi ncHxiaTpii' jik nepniHH bI^omhh y 
paflHHCbKin icTOpii BHna#OK BHKOpHCTaHHH ncHxiaTpii .zjjih noniTHHHHx penpecin, 
ocKUibKH A. T. ToiixSapr kphthhho BHCJiOBjnoBaBCfl mo^o nopynieHb b poSoTi, 
.zionymeHHx reHepanbHHM npOKypopOM CPCP A. 5L. Bhhihhckhm (1883-1954), 
o^HaK 3apa^H cnpaBe/uiHBOCTi cilia, rorsltu, mo npn rrbOMy nocraBJieHHH iiOMy 
fliarao3 Bee jk tslkr nynoBO ni^xoflHB 6h i b Hani nac ajih xapaicrepHCTHKH THnoBoi 
fljia paA^HCbKHx K)pHCTiB thx naciB "peBOJiK)H,iHHoi npaBOCBi^OMOCTi": y Hannca- 
HOMy A. T. ToHxSaproM nizrpyHHHKy "Ochobh npHBaTHoro MainroBoro npaBa" 
(1929) aBTOp nepnioro BiTHroromoro U,HBUibHoro KO^eiccy, 30KpeMa, nncaB: "Eyzrb- 
hkhh CBi^OMHH nponeTap 3Hae, mo peniria e oniyMOM .zjjih Hapo^y. Ane pizrico xto 
ycBiflOMJiroe, mo npaBO e me Sinbin OTpyiiHHM oniyMOM . . . ajih Toro Hapo/ry" [18, 
CTOp. 16]. OcKinbKH npo Y[K PCOCP 1922 p. Momia CKa3aTH, hi,o "ochobh, 
3aKnaflem y #aHOMy HHBijibHOMy KOfleicci, y SijibHiocri 36epernHCb i fliiOTb noHHHi" 
[13, CTop. 110], flon,ijibHO 6y#e npOBecra Sijibin fleTanbHHH aHani3 iioro ochob. 

ronoBHOK) MeTOK), HKy CTaBHB nepe,zi co6ok) y cboih po6oTi A. T. TonxSapr, 6y- 
jio 3flincHHTH "npon,ec TpaHCc[)opMaH,ii npHBaTHoro npaBa y pa^HHCbKe nySnigHe hh- 
BUibHe , MKUfo maK mookhci eucnoeumucb, npaBO (6o pa^HHCbKe npaBO Bmpi3mmocb 
caMe cboim nySniHHO-npaBOBHM 3MicTOM)" [18, crop. 20]. Y cboih kjikdhobIh flono- 



14 

Bifli 3 nboro nHTaHHH nepe# BcepociiicbKHM 3 v i3flOM flbrriB locTHnii 28 nepBroi 
1920 p. A. T. ToHxSapr BHCTynHB i3 3anepeHeHroi i^ei HeoSxi^HOCTi icHyBaHHH y pa- 
flHHCbKOMy cycninbCTBi npHBaTHoro npaBa B3arani i HeoSxiflHOCii npHiirorroi U,HBi- 
jibHoro KO^eKcy 30KpeMa, ocicijibKH Syflb-flid nHBijibHO-npaBOBi Bi^HOCHHH, Ha iioro 
flyMKy, noBHHHi pernaMeHTyBaTHca aflMimcrpaTHBHHM hijmxom, to6to Syra "He 
npaBOM, a npaBHJiaMH" i BBa>KaTHCH npn nbOMy npe^MeTOM npaBOBoro perymoBaH- 
hh a^MiHicTpaTHBHoro npaBa Ha piBHi 3 iHiHHMH a#MimcTpaTHBHO-npaBOBHMH Bi#- 
HOCHHaMH, mo e TaK05K nacTHHOK) npezjMeTy peryniOBaHHH cnpHMOBaHoro Ha 3axncT 
npaHiBHHKiB h mniHx BepCTB conianbHO He3axHin,eHoro Hacejieffira conianbHoro 

3aKOHOAaBCTBa. 

Ane npn nbOMy flonoBiflan p03yMiB, mo nocjiiflOBHO TaKa nojironca Bee hk TaKH 
Morna npOBOflHTHca Jinnie b yMOBax noBHoro KOMyHi3My. y nepexi/nry enoxy, Ha 
iioro flyMKy, noTpiSHe fleflice 3anpOBa#5Kemni TOBapHO-rponiOBHx bI^hochh. ToBap- 

HO-rpOIHOBi BiflHOCHHH, HK BiflOMO, 6a3yK)TbCH He Ha aflMimCTpaTHBHiH niflnopHAKO- 

BaHOCTi, a Ha lopHflHHmii piBHOCTi CTOpm. J^jm pernaMeHTanii TOBapHO-rponiOBHx 
Bi^HOCHH paA^HCbKOMy cycninbCTBy noTpiSmiii 6yB y nnx yMOBax, OT>Ke, aidcHO 

HOBHH H,HBijIbHHH KOfleKC, BiflMfflHHH B1R H,HBijIbHHX KO^eKCiB 6yp5Kya3HHX KpaiH. 

TaKHM hhhom A. T. ToHxSapr p03rnaflaB bbgjxghhr TOBapHO-rponiOBHx b^hochh hk 
THMHacoBHH BiflCTyn: "KOfleicc CTBOpiOBaBca, no-cyTi, fljra 6yp}Kya3ii (nponeTapiar, 
hk BBa^KaB ^onoBiflaH, Mir 6h oSiirracb i 6e3 Hboro)" [13, crop. 50]. mo CTOcyeTbca 
nnaHy MaiiSyTHboi chctcmh ^oroBOpiB, to hk ni3Hirne 3ra#yBaB 3 nboro npHBOzry 
iioro yKJia^aH, Bm npn nbOMy bhxo^hb i3 Toro, mo "kojih y 1920 p. Ha [3ra^aHOMy] 
3'i3fli flianiB K)CTHH,ii cnpoSyBann nepepaxyBara ^oroBOpH, aid 3acTOCOByK)TbCH 
nponeTapiaTOM Ha npaKTHni, to Ha3HBanH Jinnie floroBip HaiiMy naSaHa Ha ceni" 
[TaM 5Ke, CTOp. 83]. 

B onySjiiKOBamii HeB#OB3i nicjra npniirorroi U,HBinbHoro KOfleiccy MOHorpa(J)ii 
"Kypc pa^HHCbKoro nHBinbHoro npaBa" (1929) Bi^OMHii pociiicbKHH BHemiii-Teope- 
thk IT. I. CTyHKa nncaB, mo y Hacram ""3o6oB'H3anbHe npaBo", #e BHKJiafleHa chc- 
TeMa H,HBinbHO-npaBOBHx ^oroBOpiB, "KOfleicc e BHna^KOBHM HaSopOM CTaTeii" [TaM 

HKQ, CTOp. 84]. OflHaK OCKijIbKH BiH He BXOflHB y By3bKe KOJIO p03p06HHKiB nboro 

KO^eKcy, iiOMy npn nbOMy Morna 6yra ^ocTynHa HenoBHa a6o He bch m(J)opMan,m, 
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30KpeMa, HOMy 6yjiH HeflOCTynm apxiBH HapKOMaTy locTHuii, ^e Tom npan,iOBaB A. 
T. ToHxSapr, aid 6yjiH BmKpnri nopiBromo Hemo^aBHO. npaB^a, 3apa^H 
06'eKTHBHOCTi cnifl flOflaTH, mo "y cj)OHm HapKOMaTy locTHHii y ,2,ep5KaBHOMy apxiBi 
PociHCbKoi OeAepan,ii eTan po3po6KH KO^eKcy npeflCTaBJieHHH Ha^3BHHaHHO Mano i 
npo fioro nepeSir MOJKHa OTpHMara BmoMOCTi ronoBHHM hhhom i3 npOTOKOJiiB 
3aci^aHb Konerii HapKOMaTy locTHHii - ^ochtb jiaKomnHoro i HeSaraTOCJiiBHoro 
#5Kepena" [TaM tkq, CTOp. 6]. Ane Ha flyMKy T. G. Hobhubkoi, cynacHoi pociiicbKoi 
flOCJiiflHHiii icTOpii paflflHCbicoi flep>KaBH i npaBa, bohh Bi^KpHBaiOTb nepe# HaMH 
KOHii,enTyajibHi 3aca#H BiTHroromoro UHBinbHoro KO^eiccy, sad CTOcyiOTbca 
p03TainyBaHH3 y HbOMy chctcmh HHBijibHO-npaBOBHx ^oroBOpiB, ocidjibKH y hhx 
npH ubOMy "BHKJiaflaeTbca kohkp cthhh nnaH, soma i 6yB 3mHCHeHHH M [TaM tkq, 
CTOp. 38] . 

J\zhsl CHCTeMa noHHHaeTbca 3 ^oroBOpy MaiiHOBoro HaiiMy. Ueii #oroBip nocTaB- 
neHO y UHBijibHOMy KO^eicci Ha nepnie Micue (rnaBa III p03fliny "3o6oB'H3anbHe 
npaBo") y 3B'a3Ky 3 thm, mo Bni BH3HanaB aKTyanbHi jjjm pa^HHCbKoro npaBa Bi^HO- 

CHHH KOpHCTyBaHHH. Bi^HOCHHH KOpHCTyBaHHfl HaSyBaJIH flJM yKJia^aniB U,HBijIbHO- 

ro KO^eKcy ocoSjihboi Barn, TOMy mo iHini BiflHOCHHH, xapaKTepHi fljra npHBaTHoi 
BJiacHOCTi (BmHOCHHH Bonommni i po3nop5m5Kemni), 6yjiH cyTTGBO oSMOKem pa- 

flHHCbKHM 3aKOHOflaBCTBOM: MSLU7KQ BCQ OCHOBHe MaHHO 3HaXOAHJIOCH y p03nOpHfl- 

5KeHHi ^epJKaBH i BOJiommra hhm nepeSyBano ni# jkopctkhm KOHTponeM. Ane Ha 
BiflMmy Bifl pa^HHCbKoro rocnoflapcbicoro npaBa, #e y 3aKOHO#aBCTBi BH3HaHanbHe 
Micne nociflaB 3axncT flep>KaBHoi i KOMyHanbHoi (J)opM BJiacHOCTi, y pa^HHCbKOMy 
npHBaTHOMy npaBi BH3HaHanbHe Micue nocmaB 3axncT npaBa Tpy^amnx Ha KOpHCTy- 
BaHHa 06'eKTaMH Aep>KaBHOi i KOMyHanbHoi cj)opM BJiacHOCTi (npaBa Ha jkhtjio, Ha 
3eMJiK> i T.n.) - y TOMy nncjii i Bifl BTpynaHHH y ixHe ocoSncTe tkhttsi caMoi ^ep}Ka- 
bh: y PaAHHCbKOMy CoK>3i, HanpHKJiafl, He MO>KHa 6yno micoro bhccjihth 3 3aHMaHoi 
5KHTHOB01 nnomi b a^MiHicTpaTHBHOMy nopaflKy. Ome, M05KHa CKa3aTH, mo tojiob- 
hok) MeTOK) paflHHCbKoro n,HBinbHoro npaBa 6yB "ycna^KOBamiH me Bm phmcbkhx 
naciB 3axHCT npaB Ha KopHCTyBaHHH Bm Tperix oci6" [TaM >Ke, CTOp. 97]. Ane neii 
3axHCT hochb xapaKTep 3axHCTy npaB cnoKHBana: kojih cnpaBa TOpKanaca 06'eKTiB 
flep>KaBHoi i KOMyHanbHoi (J)opM BJiacHOCTi, sim 6ynH 3^aHi y KOpHCTyBaHHH fljra 
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Be^eHiDi npHBaTHoi nmnpHeMHHHbicoi fliajibHOCTi, pa^HHCbice HHBbibHe npaBO 
3axHiu,ano He npaBa npHBaTHoro TOBapOBHpoSmiKa, to6to npHBaTHoro KOpHCTyBa- 
na, a npaBa cno^KHBana - opeimoflaBUH. U,hm opeH^o#aBLi,eM 3aB5K^H BHCTynana Bm 
iMeHi Tpy^OBoro KOJieKTHBy, 6e3nepeHHO, .zjepJKaBa. IIpHHHHOK) Hboro 6yno Te, mo 
pa^HHCbKe u,HBijibHe npaBO 3 nepnrax naciB Mano HCKpaBO BHpa>KeHHH coHianbHHH 
xapaKTep i noTpeSn Tpy^OBoro KOJieKTHBy, hkhh CKnaflanH BepCTBH couianbHO- 
He3axHiu,eHoro Hacejiemra, 3HaxoflHJiHC5i nm 3axHCTOM con,iajibHoro 3aKOHO^aBCTBa. 

OcKinbKH Sy^b-HKHH TOBapooSir 3a coHiajiicTHHHoi phhkoboi eKOHOMiKH p03rjra- 
^aBca hk TaKHH, mo BHHHKae fljia cno5KHBaHHH a6o jjjw peajii3ai],ii npoflyKHii, 
CTBOpeHoi Ha ochobI HaHMy 3aco6iB BHpoSHHirrBa, HKi nepeSyBaiOTb b pyKax y 
^ep>KaBH, floroBip KyniBJii-npoziajKy p03rjumaBC5i hk TaKHH, mo opramnHO BHnnHBae 
3 AoroBOpy MaHHOBoro HaiiMy. OcoSnHBicTio ^oroBOpy KyniBJii-npoflajKy 6yno Te, 
mo y HKOCTi npe^MeTa peryniOBaHroi UriBijibHHM koackcom Bm p03rjumaBCfl jik 

06'eKT yKJia^aHHH MDK npHBaTHHMH lOpHflH^HHMH i (J)i3HHHHMH 0C06aMH, OCKijIbKH 

kojih ozmieio 3 CTOpm Hboro floroBOpy BHCTynana ^ep>KaBa, to 3a pafljmcbKHM 3aico- 
HO^aBCTBOM B5Ke He MOJKHa 6yno Becra MOBy npo MaHHOBy piBHiCTb CTOpiH i Bifl- 
noBi^HO B5Ke He hhijioch npo BizmocHHH, yperynbOBaHi U,HBinbHHM KO^eiccoM. 
IlpOTe Ha BiflMmy Bm TpaflHHiH nonepeflHboi lOpHcnpyfleHHii, aid noxozjflTb me 3 
KJiacHHHoro pHMCbKoro npaBa, #oroBip muth, mo p03TaniOByBaBca HacTynHHM y 
p03flini "3o6oB'fl3ajibHe npaBo", p03rjumaBC5i hk pi3HOBHfl ^oroBOpy KyniBni- 
npofla>Ky, a He HaBnaKH. IlpHHHHOK) Hboro 6yno Te, mo AoroBip mihh y KJiacHHHOMy 
HHBijibHOMy npaBi 3aB5K#H rpyHTyBaBca Ha eKBiBaneHTOMy o6MiHi, ane 3riflHO 3 
norcumaMH A. T. ToiixSapra, y coHianicTHHHiH pKHKOBin eKOHOMiui noTpiSHO 6yno 
nepni 3a Bee bhxozjhth 3 "hojkhlu urn", BCTaHOBJieHHx Mi>K ^ep>KaBOK) i 6e3nocepe#- 
hIm TOBapOBHpoSHHKOM. CyraicTb Hiei THnoBO paflHHCbKoi KOHn,enH,ii "hojkhhi urn" 
nonarana y TOMy, mo 3a 6y,a,b-5iKHx yMOB con,ianicTHHHa #ep}KaBa noBHHHa OTpHMy- 
Bara biji TOBapooSiry Sijibine KOpHCTi, Hi>K 6yp5Kya3ia, fljra hkoi CTBOpiOBaBca neii 
KO^eKC i HKoi TOBapHO-rponiOBi BmHOCHHH, 3peniTOK), npn n,bOMy 3anpOBaA>KeHi 
i 6ynH. 

^oroBip nocTaBKH y U,HBinbHOMy KO^eicci YPCP 1922 p. He pernaMeHTyBaBca. 
IlpHHHHOK) n,boro 6yno Te, mo pa^HHCbKe HHBbibHe npaBO BHCTynano nepni 3a Bee 
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nacTHHOK) conianbHoro 3aKOHonaBCTBa i iioro cnenHcjnKOK), OT^ce, 6yno Te, mo 
boho 3a6e3neHyBano 3axHCT npaB npaHiBHHKiB y npHBaTmii, a He y nySjiinmH c(J)epi. 
3BiflCH BHnnHBano, mo HOpMaMH HHBinbHoro npaBa He noBHHeH peryniOBaTHCfl 
5KO#eH aoroBip, hkhh Mae nySjiinHO-npaBOBHii xapaicrep (b t. h. h aoroBip nocTaB- 
kh), mo h 3HaHHino CBoe Bmo6pa>KeHHH Ha CTOpiHKax U,K PCOCP i YPCP 1922 p.. 

3p03yMino, mo BHacniaoK 3miicHeHroi TOpriBejibmrx onepaniii (ihjihxom 3acTOcy- 
BaHHH floroBOpy KyniBJii-np03a>Ky Ha npaKTHui) CTBOpioeTbca neBHHH KaniTan. B 
pe3ynbTaTi CTBOpioeTbca SaffidBCbKa CHCTeMa, oScnyroByBaTH HKy noBHHeH aoroBip 
no3HKH. U,eii noroBip iine HacTynmiM y IlHBijibHOMy KoaeKci. Y Bi^noBmHO CTi 3 
KOHH,enH,ieio K. MapKca, Ha jncy cnnpaBca A. T. ToiixSapr, KaniTan p03rjranaBC5i He 
npocTO hk rponii, a hk "rponii, mo npHHOCHTb rponii", to6to BBajKanoca, mo Kani- 
Tan HeMOJKJiHBHH y npHHUHni 6e3 npon,eHTy Ha KaniTan i b icHyBaHHi npOHemy Ha 
KaniTan p03KpHBaeTbca iioro cyraicTb. TaKHM hhhom, cyTHicTb aoroBOpy KyniBJii- 
npona>Ky HKHaiiKpame p03KpHBaeTbca nepe3 noroBip no3HKH; "A. T. ToiixSapr p03- 
nrapeHO TJiyManHTb aoroBip no3HKH, BKJiiOHaiOHH ao Hboro i SaHKiBCbKi onepanii. 
U,eii norjum 3HaiiiHOB Bmo6pa5KeHHH i y UrmijibHOMy KoaeKci, ae y npHMmcax ao ct. 

210 BKJia^H B 6aHK TaKO>K Bi^HOCHTbCH HO HOrOBOpy n03HKH" [TaM 5Ke, CTOp. 95]. 

OcKinbKH KaniTan BHKOpHCTOByeTbca ^jih HaiiMy npani 3 mctok) BHKOHaHroi po- 
6iT, to HacTynHHM y U,K PCOCP i U,K YPCP ii,ne aoroBip niajwmy, hkhh mSn 3a- 
Bepniye CHCTeMy aoroBOpiB. J\am po3po6miKH BHmeBKa3aHHx IlHBijibHHx KoaeKciB 
noaaiOTb aoroBOpH, HKi BH3HanaK)Tb cninbHy .niajibmcTb. CninbHa flbuibmcTb mojk- 

JIHBa HK 6e3 BHKOpHCTaHHH BJiaCHHX 3aC06iB BHpo6HHH,TBa (Ha OCHOBi flOrOBOpy 

MaiiHOBoro HaiiMy), TaK i 3 ixHiM BHKOpHCTaHroiM y rany3ax: 1) TOpriBJii (Ha OCHOBi 
aoroBOpy KyniBni-npo^ajKy); 2) KpeaHTyBaHroi (Ha OCHOBi aoroBOpy no3HKH) ^jih 
Beaemra mopzieni a6o eupo6Hut§mea; 3) BHpo6HHHTBa (Ha OCHOBi aoroBOpy nifl- 

pH^y). TaKHM HHHOM, M05KHa 3po6HTH BHCHOBOK, 111,0 3peniTOK) EOrOBOpH, SIK1 BH3Ha- 

naiOTb cninbHy .nmnbmcTb, niaBonflTb niacyMOK y lopHflHHHOMy imam nifl ycieio 

CHCTeMOK) AOrOBOpiB. 

CxeMa p03TaniyBaHHH aoroBOpiB npo cninbHy flbmbmcTb TaKa: aoroBip nopyKH 
(rnaBa VIII), noroBip nopyneHmi (rnaBa IX), aoroBip TOBapHCTBa (rnaBa X), noro- 
Bip CTpaxyBaHHH (rnaBa XI). Orace, 3a noriKOio po3po6HHKiB IlHBijibHHx KoaeKciB 
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yPCP i PCOCP 1922 p. cninbHa flbmbmcTb auiobhx napTHepiB p03BHBaeTbca Bin 
HaiiMeHin TicHoi #o HaiiSijibiH TicHoi B3aeMOflii i npH HbOMy rpymyeTbCfl Ha ixam 
flinoBiii penyTanii: npocTa cniBnpan,H noHHHaeTbca 3 roTOBHOCii pynaTHca i BWiOBi- 
flara o^hh 3a OflHoro, p03BHBaeTbca nepe3 Be^emm napraepaMH cnpaB o^hh o#ho- 
ro, 3aBepniyeTbca yTBOpemurM TOBapHCTBa i HaocTaHOK nonarae y cninbHOMy rapaH- 
TyBamri iioro eKOHOMinHoi 6e3neKH. TaKHM hhhom, flinoBa penyTania ni,znipHeMH5i, 
hkhh opeH^ye y #ep}KaBH 3aco6H BHpo6HHHTBa, posnumanaoi A. T. ToiixSaproM hk 
BHxi^HHH npHHu,Hn ohihkh flep5KaBOK) cycninbHoi KOpHCHOCii iioro j\m, ocKinbKH 
BOHa e e^HHHM KpHTepieM Toro, hh norpiSHO npH HbOMy ^ep^KaBi nocnyrH Hboro 
npHBaTHoro niflnpHeMHH B3arani BHKOpHCTOByBaTH, hh Kpame 3BepHyrac5i j\o mnrax 
oci6. 

TaKOK), BHXOAJIHH 3 HCHHCJieHHHX flaHHX, OTpHMaHHX 3 apxiBiB, BHrJUIflae, CyflHHH 

3 ycboro, cxeMa p03TainyBaHroi ^oroBOpiB y UHBinbHOMy KO^eKci YPCP 1922 p. 

P03.ZU.J1 3. P03rJlH3 BiTHH3HHH0i CHCTeMH 

UMeijibHMx ^oroBopiB Hepe3 npioMy 
npaBOBHX KOHuenuiii 3aK0H0/jaBUH. 

y 1963 p. 6yB npHHHHTHH HOBHH IJHBi.JIbHHH KO^eKC YPCP. P03p06HHK0M CHCTe- 
MH ^oroBOpiB y HbOMy 6yB Mnxaiijio BonoflHMHpOBHH TopflOH (1902-1968), flOKTOp 
K)pHfl. HayK, npocj)., 3aB. Kacj). nHBinbHoro npaBa XapKiBCbKoro lOpHfl. mcTHTyry 
(hheh - XapKiBCbKa lOpHfl. aKa^eMm iM. 5L. My^poro). IlpaBOBi nornaflH M. B. 
TopflOHa, Ha Bi^Mmy Bi,a, A. T. ToiixSapra, BHBHem 3HanHO Kpame i, Ha mac™, y 
^aHOMy BHna^Ky mh He mojkcmo bccth MOBy npo Te, mp bohh nifljraraiOTb nnnie 
nacTKOBin peKOHcrpyKnii Ha ochobI HeneBHHx apxiBHHx /pKepeji. Ha (J)opMyBaHHH 
iioro HayKOBoi no3HH,ii BHpiniajibHHH bhjihb MaB iioro Saxbico, BonoflHMHp 
MnxaHJiOBHH TopAOH (1871-1926), npo^ecop CaHKT-IIeTep6yp3bKoro i XapKiBCb- 
Koro yH-TiB (1903-1917), 3aB. Ka(j). HHBUibHoro i TOpriBCJibHoro npaBa npaBOBoro 
(J)aKyjibTeTy XapKiBCbKoro iHCTHTyry Hapo#Horo rocno^apCTBa (1920-1926), hkhh 
CTaB nonepe^HHKOM XapKiBCbKoro iopHfl. mcTHTyTy (HHHiniHboi XapKiBCbKoi lopnfl. 
aKa^eMii iM. 5L. My^poro). TaKHM hhhom, mh mojkcmo bccth MOBy npo Te, mo Uthm- 
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jibhhh Ro^eicc yPCP 1963 p. po3po6nHBca y Tpa^HHrnx o^me'i ciM'i, o6oe 
npeflCTaBHHKiB hkoi OHomoBajiH OflHy 8 Ty i caMy Kac])ezrpy i Mann o^HaicoBi 
HayKOBi iHTepecH. 

B. M. TopflOH y CBifi nac 6yB yHHeM Bi^OMoro iTaniiicbKoro BHeHoro-HHBiJiicTa 
He3ape BiBaHTe (1855-1944), npo^ecopa Phmcbkoto, IlapMCbKoro i EonoHCbKoro 
yHiBepCHTeTiB, Hane>KaB #o iioro hikojih i nporaroM ycboro CBoro jkhtth ni^TpHMy- 
BaB 3 hhm TicHi HayKOBi 3b'h3kh. IlpaBOBi nornHflH npo(^. H. BiBaHTe ctocobho 
npHHH,HniB noSyAOBH chctcmh HHBiJibHO-npaBOBHx ^oroBOpiB p03BHBanHCH y pycni 
MapKCHCTCbKHx i^eii i y KOHHenryanbHOMy BHrjia^i 6yjiH BHKJia^em hhm y "TpaKTa- 
ii 3 TOpriBenbHoro npaBa" ("Trattato di diritto commerciale", 1893), b HKOMy Bm 06- 
CTOK)BaB HeoSxi^HicTb ym(|)iKaHii chctcmh 3o6oB'a3aHb y HHBiJibHOMy i 
TOpriBenbHOMy npaBi Ha ocHOBi He CTUibKH npaBOBHx, cidjibKH eKOHOMWHO 
oSrpyHTOBaHHx KpHTepim i bhxoahhh npn irbOMy 3 npHHUHniB e (|d ckthbho CTi 
ixHboro 3acTOcyBaHHH Ha npaKTHui. OcicijibKH MapKCHCTCbKHH niflxifl y cbok) nepry 
TpHMaeTbca Ha 3aca^ax rerejiiBCbicoi (J)ijioco(J)ii npaBa, 3a BHxi^Hy ocHOBy CBoro 
eKOHOMiHHoro aHani3y npo(J)ecopOM H. BiBaHTe 6yna B35rra 3anponoHOBaHa T. B. O. 
TereneM (1770-1831) CHCTeMa HHBijibHO-npaBOBHx ^oroBOpiB [5, CTOp. 434-435]. 
Orace, BHxoflHTb, mo 3peniTOK) caMe iia rereniBCbKa CHCTeMa i 6yna noiuia,zieHa M. 
B. TopflOHOM b ocHOBy CHCTeMH floroBOpiB U,HBijibHoro KOfleiccy YPCP 1963 p. i, 
hkhio He BpaxoByBaTH fleaKHx cyiTeBHx 3Mm i ^onoBHeHb, y uijiOMy 6yna 3anHHieHa 
y TaKOMy tk caMOMy BHrnafli ii po3po6HHKaMH hoboto UHBinbHoro KO^eKcy YKpamH 
2003 p. 

Ha Bi^Mmy bi^ UHBinbHoro KO^eiccy YPCP 1922 p., "cnepniy y UHBiJibHOMy ko- 
^eKci 1963 p. BHKJiaflaeTbca rpyna floroBOpiB, b hkhx npaBOBHM HacniflKOM e nepe- 
cyBaHHH npoflyKHii ihjmxom nepe^ani o#hhm ynacHHKOM ^oroBOpy iHHiOMy npaBa 
BJiacHOCTi a6o npaBa onepaTHBHoro ynpaBJimroi" [7, CTOp. 5]: npHKna^aMH TaKHx 
floroBOpiB e ^oroBipn KyniBJii-nponajKy, nocTaBKH, mihh, flapyBamni. IloTiM "nofla- 
K)TbCH floroBOpn, HKi npHBOflHTb flo nepeflani npaBa KOpHCTyBamni" (^oroBOpn Maii- 
hoboto HaiiMy i T.n.), a #ajii "n^e HairqHCJieHHmia rpyna floroBipHHx raniB, nio 
oxomnoe BHna^KH BHHHeHHH pi3HHx j\m, hk-ot: floroBOpn nepeB03KH, CTpaxyBaHroi, 
^opyHeHHH, KOMicii i t.^.". Toh (Jmkt, hio CHCTeMa ^oroBOpiB rpyHTyeTbca b ocTaH- 
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HbOMy U,HBinbHOMy KO^eKci Ha npoeicri, B3HTOMy iioro po3po6HHKaMH 3 rereniBCb- 
Koi (^inoco^ii npaBa, fl03BOjrae CTBepflJKyBara, mo KpiM flocjiiflJKeHroi ii y cyro 
30BHiniHbOMy BHrjumi noTpiSHO 6para 30 yBarn TaK05K i 11 BHyrpiniHio cyTb. IlpH 
HbOMy BHyrpiinHH cyrb noBHHHa 6yru KapflHHanbHO Bi^MmHOK) Bi^ 30BHiniHboi: 
ctocobho rereniBCbKoi' (Jrijiococjm npaBa Kapn MapKC y CBiii nac 3a3HanaB, mo fljra 
Toro, 111,06 ycBi^OMHTH npaBOBy npHpo^y MapKCH3My, norpiSHO nocTaBHTH Terejia 3 
Hir Ha ronoBy. 

Ha flyMKy M. B. TopflOHa, He3Ba5KaK)HH Ha Bi^MmHOCii Mi>K o6oMa BiTHH3roiHH- 
mh HHBLJibHHMH KO^eiccaMH, 3aranoM "CHCTCMa KJiaCH(J)iKaLl,ii flOrOBOpiB U,HBijIbHOrO 

Ko^eKcy yPCP 1922 p. 3ajiHHiHJiaca i b Ko^eKci 1963 p." [TaM jkq, CTOp. 5]. 3 Hboro 
npHBOfly M. B. TopflOH y cboix npamrx, Ha jKanb, He 3a3Hanae, hkhm hhhom y o6ox 
BiTHH3HHHHx u,HBijibHHx KOfleiccax noe/myiOTbCfl m1>k co6oK), Ha iioro flyMKy, 
CHCTeMH KJiacH(J)iKaLi,iH floroBOpiB. Ane CKOpini 3a Bee ajm Toro, 111,06 3p03yMiTH 
CHCTeMy p03TaniyBaHHH ^oroBOpiB y UnBijibHOMy KO^eKci YPCP 1963 p. (i y 
UHBijibHOMy KO^eKci YKpamH 2003 p.), norpiSHO npOBOflHTH ixmii aHani3, bhxo- 
flHHH 3 Toro, mo BOHa, 6e3nepeHHO, npn HbOMy noBHHHa 6yra tqtk nocTaBneHOK) 3 
Hir Ha ronoBy i, OT>Ke, HiyKaTH i'xHe HayKOBe oSrpyHTyBaHHH cnifl, He 3 nonaTKy, a 3 
Kmmi. TaKHM hhhom, flicmo y p03po6jiemii T. B. O. TereneM CHCTeMi ^oroBOpiB 
BHxoAHTb, mo cyrmcTb Komioro HacTynHoro HHBijibHO-npaBOBoro ^oroBOpy Jiorrr- 
ho p03KpHBaeTbca Ha ocHOBi nonepe^Hboro, to y chctcmI ^oroBOpiB, po3po6jiemii 
M. B. TopflOHOM, K05KeH nonepeflHin ^oroBip, HaBnaKH, noBHHeH p03rjumaTHC5i Ha 
ocHOBi HacTynHoro. 

HanpHKJiafl, hkiho MOBa ii#e npo nepmy rpyny ^oroBOpiB, to 3riflHO 3 hhmh ne- 
peBepHyrHMH 3aca#aMH, He3Ba5KaK)HH Ha Te, mo "floroBip KyniBJii-npo,Aa>Ky e o#hhm 

3 HaHe(J)eKTHBHilHHX 3aC06iB B3aeM03B'fl3Ky BHpoSHHHTBa i CnOJKHBaHHH, 3acTOcy- 

BaHHH TaKoro ymBepcanbHoro peryjiHTOpa TOBapooSiry 6yno 3HanHO oSmokcho i 
TOBapooSir mdk rocno^apioiOHHMH cyS'eicraMH (ioph^hhhhmh ocoSaMH) 3fliHCHio- 
BaBca 3a flonoMoroio floroBOpy nocraBKH, mo yioiaflaBCfl Ha niflCTaBi o6oB'5i3KOBoro 
fljia CTOpm nnaHOBO-a^MiHicTpaTHBHoro aKTy po3nofliny npoflyKHii (TOBapiB). 3a 
yMOB njiaHOBoi eKOHOMiKH, LieHTpa)ii30BaHoro p03nomny MaTepianbHHx pecypciB, 
naHyBaHHH aflMmicTpaTHBHO-KOMaH^HHx MeTO^iB ynpaBJimroi eKOHOMiHHHMH Bm- 
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HOCHHaMH floroBip nocTaBKH CTaB flOMmyiOHHM y TOBapooSiry Mi>K rocnoflapioio- 
hhmh cy6 ' GKTaMH i ccj)opMyBaBC5i y caMOCTiHHHH floroBip" [20, KHHra 2, CTOp. 6-7]. 

TaKHM hhhom, cyraicTb floroBOpy KyniBni-npOAa5Ky, hkhh y U,HBUibHOMy KO^eK- 
ci yPCP 1963 p. no^aHO nepniHM, p03KpHBaeTboi nepe3 ^oroBip nocTaBKH, mo iioro 
y AaHOMy KO^eKci no#aHO ^pyrHM. U,e noflcmoeTboi npH HbOMy flOBroio HayKOBOK) 
TpaflHiiieio: "hk CBoepiflHHH pi3HOBHfl ^oroBOpy KyniBJii-npoflajKy HayKa i npaKTHKa 
p03rjumana floroBip nocTaBKH" me 3a naciB fli'i U,HBijibHoro KO#eKcy YPCP 1922 p. 
[13, CTOp. 94]. Orace, 3a ocHOBy SepeTbca npaKTHKa 3jihtth HHBUibHoro i rocno^ap- 
CbKoro npaBa. IlpOTe ^oroBip KyniBJii-npo^ajKy, HKino nepeBepHyra nornaflH T. B. 
O. TerenH [5, CTOp. 434-435] 3 mr Ha ronoBy, noBHHeH p03rjumaTHC5i hk pi3HOBH^ 
floroBOpy Muni: TaKHM hhhom, ^oroBip mIhh po3Mini,eHO 3a ^oroBOpOM nocTaBKH y 
U,K YPCP 1963 p. A floroBip Mmn, y cbok) nepry, npH nbOMy noBHHeH 6yB 6h bh- 
HHKaTH Ha ocHOBi ^oroBopy AapyBaHHa: orace, floroBip flapyBaffira ii 3aMHKae coSoio 
nepniy rpyny nHBUibHO-npaBOBHx ^oroBOpiB. 

y BmnoBiflHicTK) 3 KJiacH(J)iKaH,ieK) T. B O. TerenH [TaM caMO, CTOp. 434-435], yci 
floroBOpH flpyroi rpynn (noB'joam 3 nepeflaneio npaBa KOpncTyBaH na) BHHHKaiOTb y 
npoueci cycninbHO-eKOHOMinHoro p03BHTKy Ha ochobI ^oroBOpiB nepnioi rpynn 
(noB'joaHoi 3 nepeflaneio MaiiHa y BJiacmcTb). IlpOTe HKino mh h y nbOMy njiam tor 
CTaBHMO T. B. O. Terejia 3 mr Ha ronoBy, to 3acHOBaHa Ha AoroBOpi nocTaBKH 
CHCTeMa floroBOpiB LJK YPCP 1963 p. y ^aHOMy Bnna^Ky noBHicTK) 36iraeTbca 3 3a- 
CHOBaHOK) Ha AoroBOpi MaiiHOBoro HaiiMy chctcmoio ^oroBOpiB U,K yPCP 1922 p., 
ocKinbKH floroBOpn nepnioi rpynn po3yMiiOTbCH npH nbOMy HaMH hk TaKi, mo 
BHHHKaiOTb Ha ochobI floroBOpiB Apyroi rpynn. Orace, BiflMmnocTi Mi>K o6oMa Brr- 

HH3H3HHMH HHBUIbHHMH KOfleKCaMH nOJIHTaiOTb y TOMy, IHO KOJIH U,K YPCP 1922 p. 

6yB opieHTOBaHHH Ha 3axncT npaB cno^KHBana i 6yB nacTHHOio couiajibHoro 3aKOHO- 
^aBCTBa, to U,K yPCP 1963 p. 6yB 30pieHTOBaHnii Ha 3axncT npaB TOBapOBHpoS- 
HHKa i, orace, CTaB p03rjiaflaTHca b hkoctI nacTHHH He CTijibKH conianbHoro, CKinbKH 
rocnoflapebKoro 3aKOHOflaBCTBa (3aiimiBiHH Micue b HbOMy nopyn 3 TocnoflapCbKHM 

KOfleKCOM). 

Ctocobho ^oroBOpiB rpeTboi rpynn, npe^MeTOM hkhx e BHKOHaHHH oco6ok> pi3- 
hhx cycnijibHO-KOpncHHx j\m, HeoSximio 6y^e 3a3HaHHTH, mo Syzm-jiKi cj)opMH 



22 

BnacHOCTi, HKi e npe^MeTOM ^oroBOpiB nepninx #box rpyn, 3ri#HO 3 norna^aMH K. 
MapKca, nocTaiOTb y cycninbCTBi Jinine Tozri, kojih ix crBOpioe npaiifl. 3Bi#CH 3p03y- 
Mino, mo He BJiacHicTb e #5KepejiOM npaui, a npaiia e flacepenoM BnacHocri, i #oro- 
BOpH, npe^MeTOM hkhx e pi3HOMaHiTHi npaBOBi flii, xapaKTeproyiOTbCfl nHine thmh 
(J)opMaMH, hkhx HaSyBae npaiifl. Bohh y norinHOMy nnaHi 3aMHKaK)Tb co6ok) CHcre- 
My ^oroBOpiB; 3a hhmh p03Miiu,yK)TbCH nHine HHBijibHO-npaBOBi ^oroBOpH, aid Ma- 
K)Tb niflcyMOByiOHe (y3arajibHK>K>He) 3HaHemra, to6to ycnaflKOBam Bi^ U,K YPCP 
1922 p. ^oroBOpH npo cninbHy flmjibmcrb. 

Orace, hk niflcyMOK M05KHa CKa3aTH, mo cynacHHH U,HBijibHHH ko^ckc yKpai'HH 
MicraTb y co6i 3Hanm nep okhtkh pa^HHCbKHx naciB i KJiiOHOBe Micue 3aHMae y 
HbOMy CHCTeMa #oroBOpiB, po3po6neHa M. B. TopflOHOM Ha ochobI npoeKTy, hkhh 
6yB CTBOpeHHH BiflOMHM mMeubKHM (J)ijioco(J)OM npaBa r. B. O. TereneM. y UrrBinb- 
HOMy KO^eKci yKpai'HH 2003 p. #o rj,iei chctcmh HHBinbHO-npaBOBHx ^oroBOpiB 6ynH 
BHeceHi neBHi 3MiHH, aid nojraranH y npHCTOcyBaHHi ii #o hobhx cycninbHO-eKOHO- 
mwhhx yMOB, mo CKJianHCH mora p03na,zry CPCP. U,i 3m1hh nojrarajiH y TOMy, mo 
3aMicTb ^oroBOpy nocTaBKH Ha Micue ymBepcanbHoro peryjurropa cycninbHHx Bifl- 
hochh 6yB Tenep HapeniTi BHcyHyTHH ^oroBip KyniBJii-npoflajKy [20, KHHra 2, crop. 
6-7], xona Ha np eBe jihkhh majib bch CHCTeMa floroBOpiB npn HbOMy, no-cyri, He 
3MiHHJiaca, hkiho He paxyBaTH Toro, mo y BiflnoBi^HOCTi 3 BHMoraMH nacy 6ynH 
TaK05K flo^am RGfad HOBi rpynn ^oroBOpiB: ^oroBOpH, noB'fl3am 3 iHTejieKTyanbHOK) 
BJiacHicTK), Ha^aHHHM nocnyr i T.n. "HnHHa CHCTeMa HHBijibHO-npaBOBHx ^oroBOpiB 
e neBHHM Bi^SnTKOM pa^HHCbKoi aoktphhh i m BnacraBi ii HeflOniKH: apxai'3M, 
3an,HKJieHicTb Ha aBTOpHTapHOCTi, nepeciKamra KnacH(|)iKaH,iHHHx KpHTepim, 
iraopyBaHHH hobhx TeH^eHHiii y ^oroBipHOMy npaBi Ta no^BH hobhx TexHOnorin y 
floroBipHOMy npaBi" [4, crop. 14]. TaKHM hhhom, Momra 3po6HTH bhchobok, mo 
CHCTeMa floroBOpiB UriBinbHoro KO^eKcy yKpai'HH 2003 p. #aBHO y>Ke yBinniJia y 
npOTHpinna 3i cboimh ochobhhmh 3aca#aMH i norpeSye BHeceHHH ^o Hei 

KapflHHaJIbHHX 3MiH. 
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Po3^iJi 4. IIpoSjieMHHH aHajii3 

BH3HaHeHO*l" y UHBLJIbHOMy 3aKOHO/iaBCTBi 

^oroBipHoi cHCTeMH y BiTHH3Hsmiii npaBOBiii Hayui 

HaiinepinoK) #0 aHani3y BHKJia^eHoi y BiTHH3HHHOMy HHBUibHOMy 3aKOHO^aBCTBi 
CHCTeMH floroBOpiB 3BepHyjiaca T. B. ManbHMaH. Ha ochobI flocTynHHx Ha toh nac 
MaTepianiB BOHa 3po6HJia bhchobok, mo "nopanoK p03TaniyBaHHH OKpeMHx BH^iB 
3o6oB'a3aHb y UK PCOCP 1964 p. (a TaKOJK b minnx hobhx UK cok)3hhx pecnyS- 
jiIk) BH^aeTbca 6inbiH hItkhm i npoayMamiM" y nopiBHaHHi 3 UK PCOCP i UK 
yPCP 1922 p., TOMy mo npn p03TaniyBaHHi y HbOMy aoroBipmix 3o6oB'a3aHb iioro 
p03po6HHKH BpaxoByBanH nepin 3a Bee KinbKicTb i nacTOTy ixHboro 3 acTO cyB aHHH . Y 
3B'a3Ky 3 hhm "y HOBOMy UK nepnie Micue cepefl OKpeMHx bh^Ib 3o6oB'a3aHb 
oSiiiMae KyniBjra-npoaajK. Y UK 1922 p. Ha nepniOMy MicTi ctohb MaHHOBHH HaiiM, 
a KyniBjnr-nponajK Ha npyroMy. HenerKO 3HaHTH TeoperaHHe oSrpyHTyBaHHJi .zuiji 
BH3HaHHa 3a MaHHOBHM HaiiMOM npaBa 3aiiMaTH nepnie Micn,e cepe# iHninx bh^Ib 
3o6oB'a3aHb (...), HenerKO hohchhth i p03Miin,eHroi noroBOpy CTpaxyBaHHH y UK 
PCOCP 1922 p. nicna p03nijry "ToBapHCTBo", a TaKO>K mora noroBOpiB aopyneHroi i 
KOMicii" [12, CTOp. 47]. 5Lk mh 6anHMO, ana nocjiinHHKiB Toni me 3a 6paKOM ^jKepen 
6yno HenerKO p03rjieaiTH BHyrpiniHio cyTHicTb i oxapaKTepH3yBaTH nocjiinoBHicTb 
CHCTeM floroBOpiB y UHBUibHHx KO^eKcax YPCP 1922 p. i 1963 p.: T. B. ManbHMaH 
He Mana 3Mor.ua ohihhth Hi noriKy, 3a hkhm neBHHH aoroBip BHcyBaBca po3po6HHKa- 
mh BiTHH3HHHoro UnBijibHoro KoaeKcy Ha nepnie Micue, Hi norky p03TaHryBamni b 
HbOMy 3aKJiK)HHHx BH^iB aoroBOpiB (aoroBOpiB npo cninbHy ^mjibmcTb). 

3HanHO SinbHiHH o6car MaTepianiB mora aocflraeHmi yKpamoio He3ane5KHOCTi 
MaB nepefl co6ok> B. B. Jlyub. ^ocjim^KyiOHH noriKy p03TaiHyBaHHa ^oroBOpiB y Brr- 

HH3HHHHX H,HBijIbHHX KOfleKCaX, Bffl nHCaB, IH,0 "3aJie5KHO BlJl p03Me)KyBaHHH KOMne- 

TeHH,ii mdk Cok)30m CPCP i cok)3hhmh pecnySniKaMH b peryniOBaHHi MaimoBHx i 
ocoShcthx HeMaiiHOBHx Bi^HOCHH CKJianHCH TpH rpynn floroBipHHx Bi^HOCHH, noB- 
HOTa peryjnoBaHHfl hkhx y UK 1963 p. BHaBHJiacs Heo^HaKOBOio" [11, CTOp. 425]. 
nepniy rpyny CKJia^anH ^oroBOpH, HKi 6ynH npe^MeTOM bhkjhohhoi KOMneTeHHii 
CoK)3y PCP, flpyry - ^oroBOpH, jnd 6yjiH npeflMeTOM cninbHoi KOMneTeHHii CoK>3y i 



24 

cok>3hhx pecnySniK, a TpeTK) - #oroBOpH, aid 3Haxo,zrHJiHC5i y KOMneTemui 
OKpeMHx cok)3hhx pecnySjiiic. ,Z],oroBOpH, aid HajioicajiH ^o nepinoi rpynn i 6yjiH 
npe^MeTOM bhkjhohho'i KOMneTeHHii Coic>3y PCP, y npaBOBOMy Bi^HOineHHi pery- 
jiK)BanHCH "OcHOBaMH u,HBijibHoro 3aKOHO^aBCTBa CoK)3y PCP i cok>3hhx pecny6- 
niic" (1961). JJp nepinoi rpynn bxoahjih ^oroBip nocTaBKH i noB'^oam 3 hhm 
floroBOpn: nepeBe3eHHH, cnojKHBHoro KpefljrryBaHmi i CTpaxyBaHHH. U,i ^oroBOpH 
6ynH 3aKpinjiem y hkoctI ochobhhx .zjjih miOHoro Ha toh nac IIiiBijibHoro KOfleiccy 
1963 p., ocKinbKH BH3HaHanH opieHTan,iK) HHHHoro 3aK0H0naBCTBa Ha 3axncT npaB 

TOBapOBHpoSHHKa i, 0T5Ke, Ha 3aXHCT npHBaTHHX iHTepeciB, 111,0 BHHHKaiOTb Ha oc- 

HOBi nySniHHO-npaBOBHx rocno#apCbKHx Bi^HOCHH. 

^pyry rpyny CTaHOBHUH ^oroBOpH, aid 6yjiH 6a30BHMH KOJiHiHHboro UriBinb- 
Horo KO^eKcy YPCP 1922 p.: #o Hei bxoahjih ^oroBOpH MaiiHOBoro HaiiMy, KyniBJii- 
npofla>Ky i niflp^my, a TaicojK ^oroBOpH, aid ni^cyMOByiOTb npn HbOMy yci nonepefl- 
Hi, to6to H,HBinbHO-npaBOBi ^oroBOpH npo cninbHy flbuibHicTb. Y npaBOBOMy Bi^HO- 
nieHHi floroBOpH flpyroi rpynn peryniOBajiHCfl b 3ane5KHOCTi Bi,a, ^oroBOpiB nepinoi. 
Hapenrri, TpeTK) rpyny CTaHOBHJin penrra HHBUibHO -np aBOBHx ^oroBOpiB, aid Ha 3a- 

KOHO^aBHOMy piBHi TaKHM HHHOM 3aKpinJIIOBaJIHC5I B HKOCTi nOxiflHHX Bifl AOrOBOpiB 

flpyroi rpynn. Orae, CHCTeMa ^oroBOpiB IlHBUibHoro KO^eKcy YPCP 1963 p. Bi#pi3- 
HHJiaca 3peniT0K> Bi,n, chctcmh ^oroBOpiB IlHBijibHoro KOfleiccy YPCP 1922 p. thm, 
iu;o ii 6yno a#anTOBaHO ro ochobhhx npHHunniB i nonojKeHb "Ochob HHBinbHoro 3a- 
KOHO^aBCTBa CoK)3y PCP i cok)3hhx pecnySjiiic" (1961). 

TaKHM hhhom, HayKOBe flocnifl5KeHHH CHCTeMH ^oroBOpiB 6yno p03noHaTe b yK- 
pamcbKiii npaBOBin Hayui B. B. JlyueM. ITicjiH nySjiiicaHii ^ocjiifl>KeHb B. B. Jlyiifl 
M Ha# npoSneMOK) CHCTeMaTH3aH,ii ^oroBipHoro npaBa b YKpami npan,iOBaB B. T. 
Onioxa" [4, crop. 2] i3 KniBCbKoro Han,. yH-xy iM. T. T. LQeBHeHica, y CTmax hkoto 
Hieio TeMOK) 3an,iKaBHBca noTiM npo(|). C. M. BepBeHO. MaiiJKe oflHonacHO 3 ocTaH- 
hIm y XapKiBCbKOMy Han,. yH-Ti BHyrp. cnpaB TaK05K po3noHana bhbhchhh ^aHoi 
npoSneMaTHKH npocj). JI. K. BepeTenbHHK (2007). BroHaHajibHHM (|)aKTOpOM, hkhh 
xapaKTepH3yBaB flocjiifl^Kemni chctcmh ^oroBOpiB y BiTHH3HHHOMy HHBijibHOMy npa- 
Bi Ha ^aHOMy eTany 6yno Te, mo "AoroBipm KOHCxpyKHii b yMOBax rjio6ajii3au,ii eico- 
homIkh . . . Bee SinbHie ymBepcajii3yiOTbC5i i b ^oroBipHOMy npaBi CTHpaiOTbca Bci 
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ixHi mcTHTyra b HanioHanbHOMy npaBi. YmBepcajiisanm HanioHanbHoro npaBa 
Hfle nepe3 iMnjieMeHTaniio HopM MimiapoziHoro 3aKOHO^aBCTBa h peKOMCHflanin Ta 3 
ypaxyBaHHHM AOcaraeHb HanioHanbHoi npaBOBoi HayKH" [4, crop. 4]. 

Orace, BiTHH3HHHa npaBOBa Hayica nocTana nepefl BnSopOM Mi>K "OcHcmaMH nn- 
BinBHoro 3aKOHO#aBCTBa CoK)3y PCP i cok)3hhx pecnySniK" (1961) i "npHHimnaMH 
CBponencbKoro KOHTpaKTHoro npaBa" (2002). 3Biflcn 3p03yMino, mo Ha YKpami 3a- 

KOHOMipHO BHHHKJIH RBI K)pHflHHHi IUKOJIH flOCJliflHHKiB CHCTCMH flOrOBOpiB! OflHa 3 

hhx, 6e3nepeHHO, BHHBHJiacb noB'joaHa 3 SacrioHOM CTapnx pa^jmcbKHx napTiimnx 
Ka^piB - Khibcbkhm HanioHajibHHM ymBepcirreTOM iM. T. T. UleBHCHKa, a mina - 3 
nopiBHHHO niSepanBHHM cepeflOBnmeM KOJiHinHBoro Cnen,. (J)aK-Ty MBC YKpamn 
npH XapKiBCBKifi lOpH^H^Hin AKa^eMii iM. 5L. My^poro, hkhh 3apa3 Mae CTaTyc 
XapKiBCBKoro Han,. yH-Ty BHyTpiniHix cnpaB. 

^OKTpHHanBHy BiflMmmcrb mitk hhmh yTBOpioe Te, mo HK nepe5KHTOK pa^HHCB- 
khx naciB "floroBOpH y U,HBijibHOMy KOAeKci YKpamH no6y#OBam Ha 3aca^ax npa- 
BOHHHy" [4, CTOp. 1], npOTe ixmn po3bhtok 3peniTOio noBHHeH nira hijihxom "a^an- 
Tanii floroBipHoro npaBa YKpamn ^o BHMor 3aKOHOflaBCTBa GC Ta 30KpeMa npnHnn- 
niB eBponencbKoro KOHTpaKTHoro npaBa Ha ochobI aoktphhh 3o6oB'H3aHHH, a He 
npaBOHHHy" [TaM me, crop. 4]. BizjMmmcTb MDK o6oMa AOKTpHHaMH nojrarae HacaM- 
nepefl y ixHBOMy niflxozri #o BnpinieHroi npoSjieMH B3aeM03B'a3Ky Mi>K hohhtthmh 
bojih i BOJieBHHBJieHHH b ynacHHKiB n,HBinbHHx BiflHOCHH. 5Lk 3a3Hanae y "JleKumx 3 
pa^flHCbKoro n,HBinbHoro npaBa (nacTHHa 1)" (1958) npocj). C. I. BijibromcbKHH, 
OflHH 3 po3po6HHKiB U,K YPCP 1963 p., cjiobo "npaBOHHH", HKe Bneprne 3'hbhjioch y 
U,K YPCP 1922 p., Kpame 3a Bee cjiifl 6yjio 6 3aMiHHTH cjiobom "BOJieBHHBJiemni" 
(cTOp. 159), HKe TOHHirne p03KpHBae iioro cyrb, xona Ha npono3Hniio M. B. TopAOHa 
y Teiccri U,K YPCP 1963 p. boho 6yno aochtb HeB^ano 3aMmeHe cjiobom "yrofla". 
%k HacniAOK, y U,K YKpamn 2003 p. 6yna 3HOBy BiflHOBJieHa CTapa TepMmojiorm U,K 
YPCP 1922 p. i 3aMicTb cnoBa "yro^a" y HbOMy CTano 3HOBy B^KHBamcH cjiobo "npa- 
bohhh". 

IlpOTe 6y^b-HKe "BOJieBHABJiemra", He3ajie5KHO Bi# Toro, Mae boho Ha3By "yro^a" 
hh Mae boho Ha3By "npaBOinH", e 3penrroK) Jinme 30BHimHiM bhhbjichhhm cnpaBJK- 
Hboi BHyTpimHboi "bojiI" cropm. Y lopnflHHHin Hayui flOKTpHHa ' ' bo jicbhsb jieHHa" 
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(Willenserklarung) 6yna BHcyHyra i oSrpyHTOBaHa y npauax Bi^OMoro mMenbKoro 
K)pHCTa Opiflpixa Kapna c{)oh CaBmbi (1779-1861). 3 npaBOBoi tohkh 30py lopH^HH- 

Hi (j)aKTH BHHHKaiOTB i 3aKpinJIK)K)TBCH niJMXOM ' ' BO JICBHHBJieHHH ' ' He TlJIbKH TOfli, 

kojih MaiOTb Micue floroBipHi, a ii TO#i, kojih MaiOTb Micue nepeflfloroBipm npaBO- 
BiflHOCHHH. 3 ^aHoro npHBO^y cmj\ CKa3ara, mo nepeflfloroBipm npaBOBi^HOCHHH 
6ynH Hafl3BHHaHHO noniHpeHHMH y PafljmcbKOMy CoK)3i, ocKinbKH ajih ixHboro bh- 
HHKHeHHH flocTaTHboio niflCTaBOK) cnyrye BH^ana aflMmicTpaTHBHO-npaBOBoro aKTy 
i bohh He 3acHOByK)TbCH Ha y3ro^5KeHHi cnpaBJKHboi BHyrpiinHboi "bojh" (Will) cto- 
pm: "noniHpeHHa lopH^HHHoro TepMmy "^oroBip" Ha HenpaBOBi ((J)aKTHHHi) Bizmo- 
chhh HeMae ceHcy, npH3Be#e #o CBoepi^Horo "p03MHBaHmi", KOp03ii lopHflHHHoi 
KaTeropii, a 3peniTOK) - #o Konisiii 3 kdph^hhhhmh KaTeropiflMH b ccjDepi nepeflfloro- 
BipHHx Bi^HOCHH" [3, CTOp. 223]. Ha flyMKy npocj). C. M. BepBeHO, hkhh nocniflOBHO 
npOBOflHTb no3HH,iio O. K. (J)oh CaBmbi b yKpamcbKin npaBOBiii Hayui, 3 K)pH,nHHHoi 

TOHKH 30py flOrOBip e He HHM iHIHHM, HK "npaBOMipHHM npaBOHHHOM [=BOneBH5TB- 

neHHHM] B3aeMoy3rofl5KeHoi Boni #box i Sinbine CTOpiH, cnpHMOBaHoi Ha BHHHKHeH- 
hs, 3Mmy a6o npHnHHeHHH uHBiJibHHx npaB Ta o6oB'fl3KiB y (J)opMi 3o6oB'H3anbHoro 
npaBOBi^HonieHHa" [2, CTOp. 3]. 

B3arani, y ropHflHHmii Hayui ^OKTpHHa "BoneBHaBJieHua" (Willenserklarung) 6y- 
na BHcyHyTa y CBiii nac y npauax mMeubicoro K)pHCTa Opiflpixa Kapna fyon CaBmbi 
(1779-1861) Ha nporaBary flOKTpHHi "3o6oB'5r3amni" (Obligation), KOTpa 6yna 06- 
rpyHTOBaHa #o uboro y npauax (J)paHHy3bKoro lOpHCTa Po6epa-5Ko3e(|)a IloTbe 
(1699-1772). He3Ba5KaiOHH Ha Te, iuo oSn^Ba bi^omhx iopHCTa BBajKann, m,o He 
CTBOpiOBanH npH ubOMy mHoro HOBoro i Syrm Mine iHTepnpeTaTOpaMH KJiacHHHHx 
KaHomB pHMCbKoro npaBa, y ixHix m^xo^ax ^ 0 iHrepnpeTauii icHyBana npH HbOMy 
3HanHa Bi^MiHHicTb. O. K. (J)oh CaBmbi Hane^KaB ro mMeubKoi "IcTOpHHHoi uikojih 
npaBa" (XIX ct.), 5nca TOfli nocTaBHJia nepe# co6ok> Ha Meii 36eperrH y npaBOBiii 
Kynbrypi apxainm i KOHcepBaTHBHi n ep okhtkh , xapaKTepHi fljia po3flpi6neHoi (jDeo- 
flanbHoi HiMenHHHH thx naciB i Ha npOTHBary peBornouiimiH OpaHHii o 6rpy nryB aTH 
3 K)pHflHHHoi tohkh 30py naHyiOHHH y H1H Kpami MOHapxinHO-SiopOKpaTHHHHH yc- 
Tpiii. Ha ocHOBi Teopiii Po6epa-5Ko3ecj)a noTbe nepefl h,hm y OpaHuii 6yB CTBOpemm 
U,HBinbHHH Ko^eKC (1804), hkhh 3naMaB (^eoflanbHO-SiopOKpaTHHHi TpaflHuii i bir- 
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KpHB niHpOKHH IllJIflX p03BHTKOBi pHHKOBHX BiflHOCHH. Ha flyMKy ITbOrO K)pHCTa, 

ocKinbKH 6yflb-HKi nHBUibm npaBOBiflHOCHHH 3acHOByB amies Ha ropHflHHHiH 

piBHOCTi CTOpiH, BOHH IIOBHHHi TpHMaTHCfl npH UbOMy He Ha BijIbHOMy 

"BOJieBHHBJieHHi" ynacHHKiB npaBOBimiocHH y BimiOBimiocTi 3 BH^aHHM flepJKaBOK) 

H,HBijIbHO-npaBOBHM aKTOM, a Ha BCTaHOBJieHOMy MDK HHMH y BijIbHOMy BHrJIHfli i 3a 

B3aeMHOK> 3roflOK) 3o6oB'fl3aHHi (Obligation), 3acHOBaHOMy Ha cnpaBJKHiii BHyrpini- 
mii "Boni" CTOpm. 

TaKHM hhhom, B3aGM03B 'h30k mdk noHHTTHMH "bojih" i "BOJieBHABJiemni" b ynac- 
HHKiB npaBOBi^HOCHH, 3peniTOK), BH3HaHac cyrHicTb yKJia^emrx nHBinbHHx floroBO- 
piB. 3 tohkh 30py ixHboi CHCTeMaTH3aH,ii i KJiacH4)iKaH,ii 3 nboro npHBO^y nepe^ 
HaMH BiflKpHBaK)Tbca flBa MO>KJiHBi iiijihxh: "BiflHOCHO Toro, mo 6yflb-HKa oco6a BH- 
HBHTb 6a>KaHHH 3po6nTH, i thm, aid caMe u,e M05Ke 3HaHTH 30BHiniHi bhhbh, icHye Be- 

JIHKa BiflMiHHiCTb, y 3B'fl3Ky 3 HHM BHHHKaC npoSneMa OHIHKH lOpH^HHHOl 3HaHH- 

MOCTi ii j\m, KOTpa M05Ke Syra BHpinieHa b TaKHH cnociS, 111,0 a6o 11 bojih 6y#e npH 
H,bOMy Mara ocHOBHe 3HaneHHH (Willenstheorie), a6o 11 BOJieBHHBJieHHH CTaHe Bi^i- 
rpaBaTH ronoBHy ponb (Willenserklanmgstheorie)'' [22, crop. 219]. 

Ha flyMKy B. T. Ojiioxh, ocidjibKH cyTHicTb SyAb-aicoro 3o6oB'a3aHHH BH3Hana- 
K)Tb npaBa Ta o6ob'h3kh, mo BHHHKaiOTb npH HbOMy y CTopm, BHacrriflOK nboro He- 
oSxi^HO 6y#e 3po6nTH "bhchobok npo Te, mo no6y#OBa CTpyKTypHoi chctcmh floro- 

BOpiB M05KJIHBa i flOHlJIbHa 3 BHKOpHCTaHHflM TijIbKH OflHOrO npaBOBOrO HHHHHKa - 

npaB Ta oSoB'joidB, oSyMOBJiemix npe^MeTOM ^oroBOpy" [14, crop. 12]. TaKHM hh- 
hom, B. T. Onioxa nponoHye npOBO^HTH CHCTeMaTH3aniio i KJiacHcJriKaniio ^oroBOpiB 
Ha 3aca#ax 3o6oB'a3aHHH. OcidjibKH npaBa Ta oSob'jokh 3ri^HO 3 npHHunnaMH gb- 
ponencbKoro KOHTpaKmoro npaBa b ynacHHidB HHBinbHHx npaBOBi^HOCHH BHnnHBa- 
K)Tb Jinnie 3 ixHboi cnpaB5KHboi BHyrpiniHboi "Boni" (Will), ro niei tohkh 30py npn- 
eflHyeTbca JI. K. BepeTenbHHK [4, crop. 4]. Ha AyMKy C. M. BepBeHO, hkhh npo- 
noHye npOBOzrHTH CHCTeMaTH3an,iio floroBOpiB Ha 3aca#ax npaBOHHHy, rjix Bi^oSpa- 
>KeHHH y 3aKOHO^aBCTBi "BOJieBHHBJieHHa" (Willenserklarung) cnpaBJKHboi BHyTpini- 
Hboi "Boni" (Will) ynacHHKiB npaBOBi^HOCHH HaiiKpaine niflxoflHTb "cnociS KJiacHni- 
icanii 3a "npHHUHnoM pe3yjibTaTy" ("HanpaBJieHOCTi pe3yjibraTy" a6o 03HaKOK) Mem 
floroBOpy), hkhh nepe^Sanae no^in floroBOpiB 3a HanpaBJiemcno 3o6oB'fl3aHHH, %kq 
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nopOflJKyeTbca ^oroBOpOM. U,eii cnociS KnacH^iKaiiii e BH3HaHajibHHM fljra 
CHCTeMH ^oroBipHoro npaBa, 30KpeMa chctcmh (nocni^OBHOCTi) p 03TainyBaHHa 
floroBipHHx iHCTHTyTiB y U,K" [2, CTOp. 30]. Orace, npoSneMHHH aHani3 BH3HaHeHoi 

y U,HBijIbHOMy 3aKOHOflaBCTBi flOrOBipHOl CHCTCMH npH3BiB ,0,0 nOHBH y BiTHH3H5imH 

npaBOBifi Hayn,i abox ninxoam no CHCTeMaTH3an,ii i KJiacHcjnKaiui n,HBinbHO- 
npaBOBHx floroBOpiB. 
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Po3#Li 5. IlpiiHuiinii po3TauiyBaHHSi ^oroBopiB 
y uMBijibHMx KO^eKcax 3axi^HoeBponeiicbKHx ^ep^aB. 

5{k 3a3Hanae Bi^OMHH (J)paHny3bKHH icTOpHK npaBa npocj). G. To^eMe, "y PhmI 
BBa>KanocH, mo jnoflCbica bojm b npHHUHni He3#araa caMa no co6i Ha nepBicHOMy 
piBHi BCTaHOBJiiOBaTH 3o6oB'a3aHHH: fljia Hboro m noTpiSHO 6yjio 3BepTarac5i ,a,o 

BTOpHHHHX 3aC06iB, To6tO (|)OpMaJIbHOCTeH, BCTaHOBJieHHX HHBijIbHHM npaBOM. Hh- 

Hi jxwfiq {^paHii,y3bKe npaBO 3acHOBaHe Ha npHHUHni aBTOHOMii Boni; n,e - 3BOpOTmii 
npHHH,Hn: bojm, 3a 3aranbHHM npaBHJiOM, 3#araa caMa no co6i BCTaHOBJiiOBaTH 3060- 
B'joaffira, hkiho He BpaxoByBara ^eaKHx bhkjhohhhx BHna^KiB" [6, CTOp. 35]. TaKHM 

HHHOM, M05KHa CKa3aTH, 111,0 pHMCbKL K)pHCTH BBa>KaJIH, IH,0 BOJIH - U,Q Ha#3BHHaHHO 
a6 CTp aKTH e flBHHje: BOJI5I M05Ke BHKJIHKaTH flUO JIHHie TOfli, KOJIH BOHa KOHKpeTH3ye- 

Tbca y MaTepianbHHx npojmax HaBKOJiHHiHboro CBiTy, npn nbOMy n,i npo^BH o6ob'- 
h3kobo noBHHHi hochth HarnHflHHH xapaKTep. 3Bi^CH BHnjiHBano , mo na ixHK) ffyM- 
Ky, BCboro MornH yKJia^aracfl Jinine TpH bh^h ^oroBOpiB: BepSanbm, jiiTepajibm i 
peanbHi. To6to ^oroBOpH yKJia^aiOTbCfl, 3peiHTOK>, TinbKH cjiobom i #ijiOM. BepSanb- 
Hi AoroBOpH yKJiaflaK)TbCH npocraM ycHHM cjiobom, JiiTepajibm yKJia^aiOTbCfl 3a jip- 
noMoroK) nncaHoro cnoBa, a peajibm - yioiaAaiOTbCfl TinbKH flijiOM, a caMe hijihxom 
MaTepianbHoi nepe^ani peni, KOTpa e npe^MeTOM TaKoro floroBOpy. 

OT5Ke, "pHMCbKe npaBO He BH3HaBaJIO lOpHflHHHOl CHJIH 3a He(|)OpMaJIbHHMH ro- 

roBipHHMH (^opMaMH. HaBiTb Ha HaiiBHmoMy CTyneHi CBoro p03BHTKy boho He npn- 
nycKano Toro, mo 6y#b-5iKa 3aKOHHa B3aeMOflia CTOpiH M05Ke Mara lopHflHHHy cnjiy 
(Hacjii^KH). Ha Sijibin ni3Hix eTanax HaSyna noinHpemra Ta 3axncTy nacraHa jj,oro- 

BipHHX (|)OpM - TaK 3BaHi He(J)OpMaJIbHi flOrOBOpH" [8, CTOp. 20], Sim OTpHMaJIH Ha3By 

naKTH (pacta). Orae, "3a moksmh hhx KaTeropiii ^oroBOpiB 6yjiH TinbKH naKra 
(pacta), to6to yro#H, aid He nepeSyBanH nifl 3axncTOM lopHflHHHoi caHKHii: ex nudo 
pacto non nascitur actio - 3 ronoro naKTy He BHHHKae no30By. OflHaic n,i nepBicHi 
oSMOKemra 6yjiH nocTynoBO noM'^Kinem. Ha nonaTOK VII CTOJihrfl Bifl 3acHyBaHroi 
PnMy HorapH naKra 6yjiH 3axHin,em no30BOM: npo^ajK, HaiiM, flopyneHHfl, TOBapH- 
ctbo. Bohh 6yjiH Ha3BaHi KOHceHcyanbHHMH floroBopaMn" [6, CTOp. 35-36] . 

5{k 3a3Hanae npocj). G. TofleMe, "ne 6yjio nepnie BH3HaHroi i^ei, mo jipi Boni, hki 
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oS'eflHanHCfl BinbHO i He^opMantHO, MOJKyTb bctehobhth 3o6oB'a3aHHH, cafficnio- 
HOBaHi flep5KaBHOK> BJia^oK). Ane na mea oSMOKHJiaca uhmh norapMa ^oroBOpaMH. 
Bi^HOCHO imiiHx naKTiB po3bhtok TaK flaneKO He niniOB. 3aranbHa mea niei CKJiafl- 
Hoi CHCTeMH nonarae y TOMy, mo naKT He nopofl^cye no30By; npeTOp #ae HOMy caH- 
kluk) npocTO BHacniflOK eKcnennii (sanepeHemra) - exceptio pacti conventi. Phmcbkc 
npaBO Ha ntOMy i 3ynHHHJioca, xona y HbOMy y 3apo#Ky BHHHKna iflea, jnca y Man- 
SyrHbOMy npHHecna cboi hjioah. Y OpaHnii y pe3yjibTaTi p03BHTKy naKTiB i Biflxo^y 
Bifl (jDopManbHHx a6o peanbHHx ^oroBopiB 3apo^HJiacH Teopm" [TaM ace], aBTOpOM 
HKoi 6yB Po6ep-5Ko3e(|) IIoTbe (1699-1772). y "TpaKTaTi npo 3o6oB'fl3am«i" (1761) 
bIh cnpoSyBaB BHKJiacTH ycio CHCTeMy ^oroBOpiB pHMCbKoro i (J)paHny3bKoro npaBa 

Ha OCHOBi H.HX HOTHpbOX naKTiB. 

OCKijIbKH TaKe BHKJiafleHHfl 3 lOpHflHHHOl TOHKH 30py BHHHIJIO y HbOTO flOCHTb 

B^ano, "iioro "3o6oB'H3aHHa" 6ynH hibh^ko nepeKJia^em Ha mini mobh i CTann npo- 

T3TOM XIX CTOJliTTH nO BCifi GBpOni 3pa3KOM AJIfl HanHCaHHH TpaKTaTiB" [25, CTOp. 

115] npo npHHn,HnH KnacH(|)iKanii nHBijibHO -npaBOBHx ^oroBOpiB. Ha iioro nonumH 
cnnpajiHCH TaK05K yKJia^ani OpaHny3bKoro UnBijibHoro KO^eKcy (1804), BmoMoro 
hk "Ko^eKC HanoneoHa": O. Biro #e IlpeaMeHe (1747-1825), J\. TpoHnie (1723- 
1806), 3K. M. nopTanic (1746-1807) i 3KaK «e ManeBijib (1741-1824). Ui ropHcra 
BHKnanH y HbOMy ^oroBOpH caMe y Tin nocnmoBHOCTi, y HKiii 3anponoHyBaB ix p03- 
rjumara Po6ep-)Ko3e(|) IIoTbe: cnonaTKy 6yno no^aHO #oroBip KyniBJii-npofla5Ky, 
noTiM floroBip HaiiMy, a noTiM ^oroBOpH flopyHemra i TOBapHCTBa. 

y nOpiBHHHHi 3 0paHny3bKHM U,HBijIbHHM KO^eKCOM (1804) flOrOBOpH y CTBOpe- 

HOMy ni3Hinie Ha iioro OCHOBi HiMenbKOMy nHBijibHOMy yjio^Kemri (1896) "p03Mi- 
in,em He b ozmaKOBOMy nopflflKy; bjiobhth jk npn nbOMy sadch ni^CTaBH, KepyiOHHCb 
hkhmh npn iioro CKJia^aHHi 6yno BH3HaHO HeoSxi^HHM p03MicTHTH i'x caMe y TOMy 
nopHflKy, y HKOMy bohh y HbOMy BHRjia^em, HeMae HmKoi MOJKJiHBOCTi" [1, CTOp. 
154-155]. Binbine toto, "Tpa^HniiiHHii nop^moK p03TaniyBaHHH nHBinbHO-npaBOBHx 
mcTHTyriB y HiMenbKOMy nHBijibHOMy ynojKeHHi nopynieHO. 3o6oB'a3ajibHe npaBO 
nocTaBJieHe y KO#eKci paHinie penoBoro npaBa, mo me Sinbine Bmo6pa5Kae y HbOMy 
3pocTaHHH 3HaHeHHH pHHKOBoro o6iry y cycninbCTBi, nepe# iHTepecaMH hkoto 
BiflCTynaiOTb iHCTHTyra npaBa BJiacHOCTi i BOnomHroi, mo TpaflnniiiHO me 6ynH 3a- 
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jiHinem Ha namBHOMy MicTi y Ko^eKci HanojieoHa" [16, CTOp. 16-17]. 

HiMeubice HHBijibHe yjio>KeHroi CKJiaflaeTbca 3 V khht i, ocKijibKH I KHHra Mae 
Ha3By "3aranbHi nono^Keinra", no-cyTi, nHine II KHHra "3o6oB'a3ajibHe npaBo" i no- 
HHHae p03rjum ycix nojio>KeHb, mo HOCOTb, TaKHM hhhom, KOHKpeTHHH xapaKTep: 
npe^MeTOM BHKJia^y flaHoi KHHrn e caMe HHBijibHO-npaBOBi ^oroBOpn. Cnoci6 p03- 
TaniyBaHHH OKpeMHx ^oroBOpiB He BHna^KOBO Mae HeBperyjibOBamiH xapaKTep: npa- 
BOBa i^eojiorm pe^aKTOpa II KHHrn OpaHua (J)oh KioSena (1819-1884) nojrarana y 

TOMy, IH,06 3BijIbHHTH BHKJiaAeHHH flOrOBOpiB Bifl 6y,ZIb-HKOi HITyHHO CTBOpeHOl chc- 

TeMH, HKa 6 CTpHMyBana ixHiii po3bhtok, i flara npocTip ninpOKOMy BHeceHHK) ^,0 

He'l 3aK0H0flaBHHX 3Mm. 

Orace, 6epyHH 3a ocHOBy BHKJia^eHroi npHHHHnH Po6epa-5Ko3ecj)a IToTbe, OpaHH, 
(J)oh KioSenb Ha^aBaB nepeBary rayHKiii KJiacHcj)iKaHii ^oroBOpiB y HHBUibHO-npaBO- 
Bm flOKTpHHi nepefl 5K0pCTK0K> CHCTeMaTH3an,ieK) #oroBOpiB y 3aK0H0^aBCTBi. ^aHe 
pmiemui Bi^OMoro TeoperaKa mMeubKoro npaBa 6yjio oSrpyHTOBaHe thm, mo chc- 
TeMaTH3aH,ia 3 jiorinHoi tohkh 30py M05Ke 3^iHCHK)BaTHCH Jinnie Ha 3aca^,ax npaBO- 
HHHy: hijmxom CHCTeMaTH3an,ii ^oroBOpH 3a flonoMoroio nojiiTOMii opram30ByiOTbC5i 
y CTpyKxypy 3a npHHHHnoM pe3yjibraTy. J\im Toro, mo6 p03TaniyBaTH ^oroBOpn y 

HHBLJIbHOMy KOfleKCi Ha 3aCa^aX 3060B'fl3aHH5I, nOTpiSHO BHKOpHCTOByBaTH OflHO- 

nacHO i ixhk) KJiacHcjDiKaHiio, i ixhk) CHCTeMaTroaHiio, to6to 3acT0C0ByBaTH Jiorinm 
npHHH,HnH flHxoTOMii i nojiiTOMii. 

IToeflHaHHH KnacH(J)iKaLi,ii i CHCTeMaTH3an,ii mh 3Haxo#HMO y "TpaKTaTi npo 3060- 
B'joamra" (1761) Po6epa-)Ko3e4)a IToTbe. Cbok) KJiacHcjnKaHiio Bm po3noHHHae 3a 
npHHH,HnoM flHxoTOMii, npOBOflHHH Ha caMOMy nonaTKy po3no#iji floroBOpiB Ha TaKi 
floroBOpH, mo yKJia^aK)TbCH cjiobom, i TaKi ^oroBOpH, mo yKJia^aiOTbCfl flijiOM. J\o- 
roBOpH, mo yKna,ziaK)TbC5i cjiobom, y Hboro p03no^ijMK)TbCH npn HbOMy Ha floroBO- 
pH, jnci yKJiaflaiOTbCH ycHHM cjiobom (BepSanbHi), i ^oroBOpH, HKi yKJia^aiOTbCH nn- 
caHHM cjiobom (jiiTepanbHi), xona p03nofliji #oroBOpiB Ha BepSanbm i JiiTepanbHi ho- 
CHTb npn u,bOMy nepeBa^KHO 30BHiniHiH xapaKTep. BHyrpiiimfl cyTHicTb po3noflijiy 

HHBLJIbHO-npaBOBHX flOrOBOpiB p03KpHBaeTbCH TOfl,i, KOJIH MH 3a npHHHHnOM ahxo- 

TOMii noflijiaeMO floroBOpH, jiKi yKJia^aiOTbCH flijiOM, Ha peajibm (Hanp., ^oroBip Mi- 
hh) i KOHceHcyajibHi. KoHceHcyanbHHMH npn HbOMy BBa>KaK)TbCH ^oroBOpH, HKi y 
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K)pHflHHHOMy imam BH3HaHi TaKHMH y cynacHOMy (Hanp., ^oroBip niflpH^y, 
KOMicii) i y pHMCbKOMy npaBi (naKTH). 

Ha i^ifi flHxoTOMiHHiii ochobI Bi^SyBaeTbca nepexia, Bi# KnacH(])iKaH,ii #o chctc- 
MaTH3an,ii. Y BizmoBiflHOcri 3i crBOpeHOK) P.-5K. IloTbe chctcmoio, #oroBOpH y II 
KHH3i HiMenbKoro nnBijibHoro yjio^Kemni 6yjiH no^inem OpamieM cj)OH KioSejieM 3a 

nOJliTOMiHHHM npHHU,HnOM Ha HOTHpH OCHOBHi HaCTHHH, KO>KHa 3 HKHX nOHHHaCTbCfl 

3 Bi^noBiflHoro #aBHbopHMCbKoro naioy (KyniBJii-npoflajKy, HaiiMy, flopyneHmi, to- 
BapHCTBa) i MicraTb y co6i p03MimeHi y BinbHOMy nopaflKy 3a flnxoTOMiHHHM npHH- 
nnnoM peanbHi i KOHceHcyajibm (3 tohkh 30py cynacHoro npaBa) ^oroBOpH. 

Ha (J)ijioco(J)CbKOMy piBHi KJiacHcjnKanm, npoBefleHa Po6epOM-^Co3e(J)OM noTbe, 
OTpHMana CBm noAanbniHH po3bhtok y npani "MeTa(J)i3HHHi Hanana BieHHa npo 
npaBo" (1797) Bi^OMoro HiMenbKoro c{)ijioco(|)a iMaHyi'jia Kanra (1724-1804). 3anpo- 
noHOBaHy hhm KJiacH(|)iKaniio HHBinbHO -np aBOBHx ^oroBOpiB po3po6HHKH ABcrpiH- 
CbKoro u,HBijibHoro yjiOKemra (1811) K. A. cj)OH Maprim (1726-1800) i O. A. (J)oh 
HeiiJiep (1751-1828) noKJianH b ocHOBy p03Aijry "OcoShctI penoBi npaBa" (Personli- 
cher Sachenrechte), #e 6yjiH BHKJiaflem mcTHTyra 3o6oB'H3anbHoro npaBa [22, CTOp. 
203-204]. y CBoix norjumax iMaHyin Kanr cnnpaBca Ha TpaKTaT "EjieMenra npn- 
pOflHoro npaBa" ("Elementa juris naturae") Bi^OMoro HiMenbKoro iopHCTa roT(J)pifla 
AxeHBaira (1719-1772), hkhh 6yB ^ocTynHHH iioMy B5Ke y niocTOMy, nepepoSneHO- 
My, BH^aHHi (1767), #e 6ynH BpaxoBam flocnifljKeHHH P.-)K. noTbe, npoTe "HeoSxifl- 
HicTb KOpHCTyBaTHca HyjKHMH nociSmiKaMH He CTpHMyBana KaHTa TaKO>K i y p03- 
BHTKy iioro BJiacHHx iflen" [9, CTOp. 552-553]. 

Ycboro Kanr BHflinae Tpn rpynn ^oroBOpiB: ^oroBOpH KaTeropii "A", "B" i "C". 
JSp floroBOpiB KaTeropii "A" y Hboro BiflHOCHJiHca "Snarofliinri floroBOpn" (pactum 
gratuitum), aid He o 6xa>KyK)Tb npaBOBynrocHHH y MaTepianbHOMy miam: ^oroBip 
36epiraHHH (depositum), no3HHKH (commodatum) i ^apyBaHmi (donatio). ^oroBOpn, 
mo o6T5DKyK)Tb npaBOBi^HOCHHH y MaTepianbHOMy nnaHi, Hane^KanH, Ha iioro ffyM- 
Ky, floroBOpiB KaTeropii "B". Bohh noflurajiHCfl npn nbOMy Ha j\bi rpynn: floroBO- 
pn npo Bi^HyjKeHHH (permutatio late sic dicta) i floroBOpn HaiiMy (locatio, conductio). 
nepnia rpyna floroBOpiB CKJiaflajiacfl 3 ^oroBOpiB mm (permutatio stricta sic dicta), 
KyniBJii-npoflajKy (emptio, venditio), no3HKH (mutuum) pern, HKa xapaKreproyeTbCJi 
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po^OBHMH 03HaicaMH, a Apyra - 3 ^oroBOpiB iio3hkh (locatio rei) peni, jiKa xa- 
paKTepH3yeTbca bh^obkmh 03HaKaMH, HaiiMy (locatio operae) poSonoi chjih i AOpy- 
neHHH (mandatum). I, Hapeinii, ^o floroBOpiB KaTeropii "C" Hane^KanH ^oroBOpH, HKi 
3a6e3nenyK)Tb npaBOBi^HOCHHH, o6T5DKem y MaTepianbHOMy imam: ^oroBOpH 3aera- 
bh (pignus), nopyHHTenbCTBa (fideiussio) 3a oSimmKy iHinoro i ocoShctoi nopyKH 
(praestatio obsidis) [9, crop. 313-314]. TaKHM hhhom, hkiho p03rjumaTH KJiacHcjnKa- 
uiio iMaHyi'jia Kama, cnHpaiomicb Ha Te, mo 3a BHxi/my ocHOBy po3noflijiy floro- 
BOpiB y Hboro 6yjiH norapH naKTH, MOHKua uljikom Jiorimio noSanHTH y mil KJiacHHHi 
KaHOHH "Corpus Juris Civilis". 3oKpeMa, y paMKax ^oroBOpiB, HKi cnifl p03rjumaTH, 
3ri^HO 3 KOHuenuieio P.-)K. IloTbe, bhxoahhh 3 naicry KyniBJii-npo^ajKy, cnonaTKy 3 
KOHceHcyanbHoro 3a cboim xapaKTepOM ^oroBOpy KyniBJii-npo^ajKy (emptio, vendi- 
tio), Ha flyMKy I. KaHTa, BHnjiHBae peanbHHH ^oroBip MiHH (permutatio), hkhh npn 
HbOMy y cbok) nepry BHHHKae 3 "Sjiarofliimnx floroBOpiB". 

JJ,e b npHHHHni Bi^noBiflae TOMy, mo CTBepflJKyiOTb 3 Hboro npHBO#y KaHOHH 
"Corpus Juris Civilis": y ^aBHHHy, Ha flyMKy phmcbkhx K)pHCTiB, #o bhhhkh6hhh 
floroBOpy KyniBJii-npofla5Ky, noMDK jhoacbkhmh cnijibHOTaMH, mo MeniKajiH Bi,a,o- 
KpeMJieHHMH po^aMH, cnonaTKy icHyBana Mma (ocKijibKH oSnflBa #oroBOpH 3a no- 
xo^>KeHHHM Hane^KaTb ro jus gentium - npaBa mdk po^aMH, nneMeHaMH i Hapo^aMH), 
a Bcepe^HHi KOJKHoro po#y o6mui 3^mcHK)BaBCH ihjmxom SjiarofliimHx npaBOBHx 
Jim MiTK copOflHnaMH - no^apyHKiB, no3HHOK, 3anHmeHHH CBoro Maima Ha 36epiraH- 
Ha Tom,o ("^nrecTH K)cTHHiaHa", KHHrn 18-19). Ilpo Te, mo o6mui y nepBicHOMy 
cycninbCTBi icHyBaB Ha ocHOBi TaK 3BaHoi "eKOHOMiKH noflapymdB" (gift economy), 
CBi^Harb i ^am aHTponojioriB ( mm .: http://en. wikipedia.org/wiki/Gift_economy). 

y paMKax floroBOpiB, HKi cjiifl p03rjumaTH, 3ri#H0 3 KOHuenuieio P.-5K. IloTbe, 
BHxoflflHH 3 naKTy HaiiMy, cnonarKy 3 KOHceHcyanbHoro 3a cboim xapaKTepOM ^oro- 
Bopy HaiiMy (locatio) BHnjiHBae peanbHHH ^oroBip HaiiMy poSonoi chjih (locatio ope- 
rae) i TaK M05KHa npn ubOMy npoziOB5KyBaTH ii ^ani. Orace, mh SamiMO, mo CTaHOB- 
jieHHH npHHunniB KJiacH(J)iKauii ^oroBOpiB y 3aK0H0^aBCTBi 3axiflHoeBponeHCbKHx 
Aep5KaB Bi^SyBajioca nocTynoBO. Ochobhhh bhccok npn BHpimeHHi nHramni nocni- 
^OBHOCTi p03TamyBaHHH ^oroBOpiB y HHBijibHHx KO^eKcax 3po6HJiH P.-5K. IloTbe 
(1699-1772) i I. Ka HT (1724-1804). 
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Po3.zu.ri 6. nopiBHHHHH cnocoSiB KJiacM(j)iKauii 

UMBijlbHMX ^OrOBOpiB 

y BiTHH3HHH0My i 3axi3HoeBponeiicbKOMy npasi. 

KpHTHKyiOHH (^inoco^CbKO-npaBOBy KOHnenniio I. KaHTa, T. B. O. Terenb y § 80 
"Oijioco(J)ii npaBa" HecnofliBaHO 3a3Hanae, mo iioro BJiacHa KJiacHcjnKanifl nHBijibHO- 
npaBOBHx floroBOpiB 3aranoM 36iraeTbca 3 K.jiacH(J)iKanieK) I. KaHTa. ^iiicHO, Bin tsk 
caMO noflinae .zjoroBOpH Ha KaTeropii "A", "B" i "C". J\o KaTeropii "A" y Hboro bir- 
HOCflibCfl AoroBOpH flapyBaHHH, #o KaTeropii "B" Bm 3aHOCHTb MiHOBi ^oroBOpH, a 
AO KaTeropii' "C" - ,a,oroBOpH, jnci 3a6e3neHyK)Tb npaBOBi^HOCHHH. O^HaK neBHa Bi^- 
MiHHicTb HaaBHa y onmni ^oroBOpiB KaTeropii "B". Ha Bi#Mmy bir KaHTa, Terenb 
p03rnHflae ix He y HKOCTi ^oroBOpiB, jnci o6TH5KyK)Tb npaBOBi^HOCHHH y MaTepianb- 
HOMy miam, a y HKOCTi Jinnie neBHoro pi3HOBH#y TaKHx ^oroBOpiB, to6to y HKOCTi 
floroBOpiB Mmn. TaKHM hhhom, floroBOpH KaTeropii "B" y Hboro He nozuiunoTbCfl Ha 
jipi piBHi rpynn (^oroBOpn npo Bwry^Kemni MaiiHa i ^oroBOpH HaiiMy), a HaTOMicTb 
nepnia rpyna #oroBOpiB, noB'joaHa 3 Bi^HyjKeHHHM MaiiHa, y npaBOBOMy nnaHi noci- 
^ae ctocobho flpyroi BH3HaHanbHe Micne. Y TaKHH cnoci6 Ha 3aranbHOMy piBHi chc- 
TeMa floroBOpiB neBHOK) Mipoio cnponryeTbca, ane kojih p03rnaflaTH Micne p03Tainy- 
Bamni y niii CHCTeMi ko hkd emnx ^oroBOpiB, Momia noMiTHTH, mo yea CHCTeMa ic- 
Hye y>Ke y nepeBepHyTOMy Bnrjrafli. 

^Kino fljui KaHTa y rpyni ^oroBOpiB KaTeropii "A" 3 floroBOpy 36epiraHroi (depo- 
situm) Ha ocHOBi ^oroBOpy no3HHKH (commodatum) BHHHKae #oroBip flapyBaHroi 
(donatio), to ajm Terena 3 floroBOpy ^apyBaHHH Ha ocHOBi ^oroBOpy no3HHKH BHHH- 
Kae AoroBip 36epiraHHH. IlpH nbOMy ^oroBip 36epiraHroi (depositum) nepeocMncjno- 
eTbca TereneM y HKOCTi "^oroBOpy AapyBaHHH nocnyrn B3arani, HanpHKJiafl nocjiyrn 
npocToro 36epiraffira BJiacHOCTi 3a yMOBH, mo iHinnii CTaHe ii BjiacHHKOM TinbKH 
nicjia CMepTi flapyBanbHHKa" [5, CTOp. 134-136]. TaKHM hhhom, yci floroBOpn KaTe- 
ropii "A" i3 cyTO "SjiarofliiiHHx" ^oroBOpiB nepeocMncnioiOTbCfl Ha floroBOpn npo 
Ha^aHHH nocnyr. 

AHanoriHHHM hhhom Bi^SyBaeTbca nepeocMHCJiemni i ^oroBOpiB KaTeropii "B". 
ilKino 3 flBOx rpyn, Ha jnci ^inHJiHCH ni ^oroBOpn y KaHTa, 3a (J)opMOK) y npaBOBOMy 
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iuiam BH3HanajibHe ivricne ctocobho Apyroi noci^ae nepina, to 3a cyraicTK) y 
TerenH flpyra rpyna floroBOpiB BH3HaHajibHe ivricne noci#ae ctocobho nepinoi. Ot- 
5Ke, kojih 3a (J)opMOK) floroBOpH niei KaTeropii MaiOTb cbo'im npenMeTOM MmoBi Bi^- 

HOCHHH, TO 3a CyTHiCTK) - Bi^HOCHHH, nOB'jOam 3 HailMOM. TaKHM HHHOM, 3 TpbOX 

floroBOpiB Apyroi rpynn (locatio rei, locatio operae i mandatum), noB'joaHnx 3 Haii- 
mom, y HKOCTi pe3ynbTaTy npaBOBi^HOCHH, oStjdkchhx y MaTepianbHOMy njiam, p03- 
rnHflaeTbca He #opyHeHH5i (mandatum), a HaiiM poSonoi chjih (locatio operae), y toh 
nac hk no3HKa (mutuum), aica nocTaBana y hkoctI pe3yjibTaTy npaBOBi^HOCHH, no- 
B'a3aHHx 3 Mffloro y nepniiii rpyni ^oroBOpiB, p03rjra,zjaeTbC5i npn nbOMy y hkoctI 
pi3HOBHfly penoBoro HaiiMy (locatio rei). Y KrimeBOMy BHna^Ky ^oroBOpH KaTeropii 
"B" MaiOTb y "Oinoco^ii npaBa" Terejia HacTynmiH Bnrjuifl: 1) ^oroBip mm 
(bkjhohho 3 floroBOpOM KyniBJii-npofla5Ky hk ocoSjihbhm ii pi3HOBHAOM); 2) .zjoroBip 
penoBoro HaiiMy (bkjhohho 3 #oroBOpOM no3HKH); 3) ^oroBip HaiiMy poSonoi chjih 

(BKJHOHHO 3 flOrOBOpOM flOpyHeHHH). 

Ha ocHOBi ^aHoi KJiacH(|) kauri ^oroBOpiB M. B. TopflOH po3no^ijiHB yci floroBO- 
pH y U,HBijibHOMy KO^eKci YKpamH Ha TpH rpynn, BHflijiHBiHH ^oroBOpH, HKi MaiOTb 
cnpaBy 3 nepeAaneio npaBa BJiacHOCTi, nepeflaneio npaBa KOpHCTyBamni i 3 bhhhch- 
hhm pi3HHx Jim, iuo hochtb TpyflOBHH xapaKTep [7, CTOp. 5]. OuimoiOHH 3HaneHHa 
uiei KJiacHcjnKauii, HeoSxi^HO 3a3HaHHTH, m,o ii bhjihb bhhhiob ^aneKO 3a Me5Ki By3b- 
Koro KOJia npeflCTaBHHKiB yKpamcbKoi npaBOBoi HayKH. Y CBoeMy niflpyHHHKy "3o- 
6oB'a3ajibHe npaBo" (1975), BWjaiOHH Hanemie M. B. TopflOHy, ii' noflbiae TaK05K 
npo(|). O. C. Ho4)(J)e (1920-2005), 3aB. Ka(J). uHBijibHoro npaBa JlemHipaflCbKoro ym- 
BepCHTeTy (1966-1979), hkhh BBa>KaBC5i pa30M 3 B. B. HepenaxuniM (1894-1969), J\. 
M. reHKiHHM (1884-1966) i A. B. BeHeflHKTOBHM (1887-1959) ozhthm 3 npOBi^HHx 
BHeHnx-n,HBijiicTiB paflflHCbKoi #o6h. 

Ilicjia BHMynieHoi eMirpanii 3 CPCP y 1981 p. O. C. Ho(|)(J)e CTaB npo(|)ecopOM 
XapT^opACbKoro yHiBepcnTeTy (1982-1998) y CUIA, ^e BHKJia^aB pa^HHCbKe uHBi- 
jibHe npaBO. Horo KHnrn 6yjin nepeKJiaflem SararbMa MOBaMH i iioro norjumn OTpn- 
Majin nonyjiapHicTb HaBrrb y ^eaKnx 3axi^HHx bhchhx, 30KpeMa y npocj). XejibMyra 
Ko3bOJia (Hap. 1940 p.), hkhh y CBoeMy niflpyHHHKy po3noflijiae AoroBOpn Ha TaKi, 
mo MaiOTb cnpaBy 3 BiflnyaceHroiM Maima (VerauBerungvertrage), nepeflaHeio npaBa 
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KOpHCTyBaHHH (Gebrauchuberlassungvertrage) i Ha Tpy^OBi ^oroBOpH (Arbeitsver- 
-trage) [24, crop. 153], mo roBOpHTb npo HeaSroiKHH iHTepec ^o u,iei tcmh. 

IlpOTe nepeBa^KHa SijibinicTb cynacHHx eBponeiicbKHx bhchhx npH KJiacH(|)iKanii 
u,HBijibHO-npaBOBHx floroBOpiB BHxoflHTb 3 Toro, mo "HHHiniHe 3o6oB'a3a)ibHe npaBO 
rpyHTyeTbca y cyrHOCTi Ha CHCTeivri KOHceHcyanbHHx ^oroBOpiB, aid y Phmi SyjiH y 
2-3 ct. h. e. BH3HaHi y flKocii ni^CTaBH no30By i omiOHacHO nonajiH noeflHyBaTHca y 
K)pHflHHHOMy nnaHi 3 BHMoroio "floSpoi Boni" (bona fides)" [23, crop. 2]. Ha AyMKy 
BiflOMoro cynacHoro iopHCTa Shia. ^ipica XapKe (Hap. 1969 p.), aBTOpa HaiiSijibni 
(JjyH^aMeHTanbHoro mMenbicoro niflpyHHHKa 3 nHBijibHoro npaBa, KOHceHcyanbm 
floroBOpH y pHMCbKOMy npaBi cnifl, noflinHTH Ha jipi rpynn: ^oroBOpH, noB'joam 3 
oSmIhom (Austauschvertrage), i floroBOpn, noB'joam 3 BefleHroiM cnpaB (Geschafts- 
fuhrungsvertrage). ^oroBOpn, noB'joam 3 oSmIhom, Ha iioro flyMKy, CKJia^aiOTbca 3 
floroBOpy KyniBJii-npOAajKy i ^oroBOpy HaiiMy, a ^oroBOpH, noB'joam 3 Be^eHHHM 
cnpaB, CKnaAaiOTbCH 3 floroBOpy flOpyHemra i ^oroBOpy TOBapHCTBa [TaM tkq, crop. 
3]. OcKinbKH naKTH 6ynH HecjDOpMajibHHMH ^oroBOpaMH, cyTHicTb K05KHoro naKTy 
CKnaflanH npaBa i oSob'jokh, mo BHHHKanH y kojkhoi 3 CTOpm nifl nac ixHboro yiaia- 
^emra. IlpaBa Ta oSob'jokh npn nbOMy 3acHOByB amies Jinine Ha AOTpHMamri ixHboi 
cnpaB5KHboi BHyTpiniHboi Boni, to6to ro yBarn He Spanocs BOneBHHBJieHHH y Bimio- 

BiflHOCTi 3 (J) OpMaJIbHHMH npHTlHCaMH, BCTaHOBJieHHMH 3aKOHOM. TaKHM HHHOM, p03- 

noflin pHMCbKHx n,HBinbHHx floroBOpiB y npani R. J\. XapKe 3fliiiCHeHO He Ha ochobI 
npaBOHHHy, a Ha ochobI 3o6oB's3aHHH. 

^enio no-mniOMy BmSyBaeTbCJi y fioro npani p03noflin nHBijibHO-npaBOBHx j\o- 
roBOpiB y cynacHOMy npaBi. OcKinbKH KOHnennia npaB Ta oSob'hskIb y cynacHOMy 
CBiTi, Ha Bi^Mmy Bin, AaBHbopHMCbKHx naciB, Hep03pHBHO noB'joaHa 3 KOHnennieio 
npaB jiioahhh, HeoSxiflHO 3a3HanHTH, iho BHpinianbHoro 3HaHeHHa fljra 3axncTy npaB 
nioflHHH HaSyBaiOTb mei "conianbHoi npaBOBoi #ep>KaBH", BHcnoBJiem y nonumax 
npeflCTaBHHKiB conian-fleMOKpaTii: E. BepHniTeHHa (1850-1932), A. EeSejra (1840- 
1913) K. KayrcbKoro (1854-1938). OcidjibKH bohh BmmroBxyBajiHCfl He CTinbKH 
men K. MapKca Ta O. EHrenbca, cidjibKH mj\ norjumiB O. JlaccanH (1825-1864), 
hkhh 6yB nocjii^OBHHKOM I. Kama, ne p,ae Ha pa3i 3Mory npOBi^HHM mMenbicHM 
K)pHCTaM roBOpHTH npo "nponeTapH3aniK)" nHBinbHoro npaBa, xona omiOHacHO j\o- 
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CHTb KpHTHHHO CTaBHTHCfl flO 3aXOttJieHH5I flCHKHX npeflCTaBHHldB npaBOBoi HayKH, 
TaKHX HK X. K03bOJI, pa^HHCBKOK) HHBlJliCTHHHOK) TpaflHuieiO [23, CTOp. 1-2]. 

"nponeTaproaiUfl" nHBiJibHoro npaBa [15, CTOp. 7], hk npHiirorro Ha3HBaTH bi,zi- 
noBi^He HBHme, Bnepine ^ocjiifljKeHa y paMKax "conianbHoi npaBOBoi ^epJicaBH" y 
npaiiax Bi^OMoro cj)paHiiy3bKoro K)pHCTa PeHe CaBaTbe (1892-1984). Bhcjiobjiioiohh 

KpHTHHHe CTaBJieHHH flO Cnpo6 nOCTaBHTH flOKTpHHy BOJieBHHBJieHHH y HHBlJIbHOMy 

npaBi Ha nepniOMy Midi, npo(|). CaBaTbe nncaB: "yci ^oroBOpH, 3acHOBaHi Ha npHH- 
rorni CTOpOHaMH Ha ce6e oSoB'joidB, CTBOpioiOTb npaBO BHMorn. BoneBHHBneHHH 
CTOpOHH y floroBOpi Mae Ha MeTi 3o6oB'a3aTH KOHTpareHiiB o^Horo y Bi^HOineHHi 
iHinoro, to6to ctbophth npaBO BHMorn y Toro, xto noro^JicyeTbCfl npHHrorra Ha 
ce6e BHKOHaHHH 3o6oB'a3aHHH, i o6ob'h30k y Toro, xto iioro Ha ce6e npHHMae. Mh 
B5Ke 3HaeMO, mo npe^MeTOM npaBa BHMorn e neBHi MaiiHOBi Sjiara, aid Sopmnnc 
3o6oB'a3aHHH Ha/iara KpeflHTOpy, npOTe e TaKHH bha MaiiHa, hk jnoflCbKa npana, %kq 
icHye jiHine hk npaBO BHMorn i 3HHKae no Mipi BHKOHaHHH 3o6oB'H3aHHH. Xona 3060- 
B'joanbm Bi^HOCHHH cnpHMOBaHi 3BHnaHHO Ha nepe^any MaiiHa Sinbin CTiiiKoro xa- 
paKTepy, mtK jnoflCbKa npana, a TaKHH xapaicrep Mae npn nbOMy nepeBamia Kinb- 
KicTb BH^iB oSMmiOBaHoro MaiiHa, npOTe Sinbina nacraHa ^oroBOpiB 6e3nocepe#Hbo 
yrBOpioe npaBO bhmoth i - Sinbin Bi^flaneHO - onocepeAKOBye nepeflany Mainia" [15, 
CTOp. 229]. 

TaKHM HHHOM, Bi^KHflaiOHH flOKTpHHy BOJieBHHBJieHHH, 3HaHHa HaCTHHa npOBlfl- 

hhx eBponencbKHx flocniflHHidB y rany3i nHBiJibHoro npaBa 3aiiMae npn nbOMy, no- 

fliSHO AO paflflHCbKHX BHeHHX-IOpHCTiB, n03HH,ilO, IU;0 iCHye e^HHHH KpHTepiii KJiacn- 

cjnKaHii - npaiia. 3oKpeMa, Si. J\. Xapice npniiMae y hkoctI ochobhoto npHHHHny p03- 
nofliny ^oroBOpiB y cynacHOMy npaBi nnnie BHKOHaHy CTOpOHaMH, mo npniiMaiOTb 
Ha ce6e 3o6oB'a3aHHH, poSoTy (Leistung). Po3BHBaK)HH ^ani BHCJiOBJieHy hhm ifleio 
HeoSxi^HOCTi po3noflijry ^oroBOpiB y pHMCbKOMy npaBi Ha #oroBOpH, noB'joam 3 
oSmuiom, i Ha floroBOpn, noB'joam 3 Be^eHHHM cnpaB, Bm npn HbOMy 3a3Hanae, mo 
y cynacHOMy npaBi ^oroBOpH nepnioi rpynn flOflaTKOBO cnifl p03flinHTH Ha floroBO- 
pn, cnpHMOBaHi Ha flocHmeHHH pa30Boro pe3yjibraTy po6iT i nocnyr, i Ha ^oroBOpn, 
cnpHMOBaHi Ha flocaraeHroi 6araTOpa30Boro pe3yjibraTy po6iT i nocnyr. 

IlpOTHTHnoM nepnioi rpynn ^oroBOpiB e floroBip KyniBJii-npo^ajKy, HKOMy 3 m- 



38 

inoro 6oKy Mae 6yrH cniBBiflHeceHHH ^oroBip BHKOHaHroi po6iT (Werkvertrag), 
ocKinbKH 06'eKTOM ocTaHHboro e He npana, a i"i pe3yjibraTH. Y hkoctI mnrax #oro- 
BOpiB, mo Hane5KaTB #0 n,iei rpynn, cjiifl HaBecra ^oroBOpH nepeBe3eHroi, nocepe#- 
HHiiTBa y TOpriBJii, CTpaxyBaHHH toiuo. JSpyra. rpyna floroBOpiB "xapaKTepH3ye Bi#- 
hochhh, aid MaiOTB Micne TOfli, kojih BHKOHamra poSoTH norpeSye nepeflani neBHO- 
ro 06'eKTy. y HKOCTi TaKoro 06'eiay y BHna^Ky Tpy^OBoro ^oroBOpy a6o ^oroBOpy 
3 Ha^aHHH nocnyr BHCTynae poSona CHJia, a y BHiraflicy ^oroBOpy HaiiMy a6o floroBO- 
py opeH^H BHCTynae npe^MeT HaiiMy a6o opemni" [23, CTOp. 4]. IIpHKJia#aMH mnrax 
^oroBOpiB niei rpynn e ^oroBOpH 4)paHHaii3HHry, iio3hkh, 36epiraHroi. 

^oroBOpH, noB'joam 3 Be^emniM cnpaB, 3riflHO 3 KJiacH(|)iKanieio SL. J\. Xapice, 
CTaHOBJiHTb TpeTK) rpyny ^oroBOpiB y cynacHOMy HHBinbHOMy npaBi. "-Sflpo TpeTboi 
rpynn ^oroBOpiB CTaHOBJMTb ^oroBip flopyneHrai, hkhh BH3Hanae oSob'jokh oflHiei 
oco6h 3 Be^eHHH cnpaB imnoi, BiflOKpeMJieHoi Bip, Hei y lopH^HHHOMy miam, Ta ro- 
roBip TOBapHCTBa, hkhh BH3Hanae oSob'jokh ozmiei oco6h 3 Be^emM cnpaB rainoi, 
KOTpa He Bi^OKpeMJieHa Bifl Hei y lopH^HHHOMy imam" [23, CTOp. 5]. IlpOTe Ha Bi#- 
Mffly Bin, pHMCbKoro npaBa, #e oSn^Ba bh^h ^oroBOpiB He 3HaxoflHJiHca y B3aeMHin 
3ajie5KHoeri o^hh biji, o;moro, y cynacHOMy npaBi ^oroBip TOBapHCTBa p03rjnmaeTb- 
ca y 3ane5KHOCTi bir ^oroBOpy flopynemni, i npHHHHOio nboro e Te, 111,0 .zjoroBip ao- 
pyneHHH noB'joaHHH npn nbOMy 3 BHKOHaHroiM po6iT i Ha^aHHHM nocnyr, KOTpi BBa- 

}KaK)TbCH TOJIOBHHM lOpHflHHHHM (jMKTOpOM npH KnaCHCj)iKan,ii. y BiflnOBiflHOCTi 3 

hhm KpHTepieM, flo TpeTboi rpynn Hajie5KaTb TaK05K 6e3Bi,zniJiaTHi ^oroBOpH (Hanp., 
floroBip flapyBamra), aid BHHHKaiOTb y hkoctI pesyjibTaxy bq^quu^ o/mieio ocoSok) 
cnpaB mnioi. 

Rk ni^cyMOK, R. J\. XapKe 3a3Hanae, y cynacHOMy npaBi "BHKOpHCTamra floro- 
Bopy AOpyneHHH npocTflrjioca flaneico 3a Medici nepBicHoi c(J)epH iioro 3 acTO cyB aHHa . 
-3kih,o y CHCTeMi phmcbkhx KOHceHcyajibHHx ^oroBOpiB Bm p03r.mmaBC5i nnnie jik 

TaKHH, IU;0 M05Ke BHKOpHCTOByBaTHCH BHKJIIOHHO y U,apHHi fleHKHX 6e3BiflnJiaTHHX 

npaBOBizmocHH, iioro nonaTicoBe 3HaHeHroi 3 hjthhom nacy HaSyjio Sinbnioi a6cT- 
paicnii, mo y Kap^HHajibHHH cnoci6 3MiHHJio iioro Micn,e y CHCTeMi npaBOBoro pery- 
jnoBamni: y HKOCTi iHCTpyMenry npaBOBoro peryniOBaHmi iioro BHKOpHCTaHmi no- 
ninpioeTbCH He TinbKH Ha Be^emm cnpaB 6e3 nopyHemra, hk n,e Mano Micn,e y pHM- 
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CbKOMy npaBi, ane ii Ha BiflHOCHHH, BperyjibOBam ^oroBOpaMH npo BHKOHaHHH po- 
6iT i Ha^aHHH nocnyr, 6y,nb -hkhmh ^oroBOpaMH, yiuiafleHHMH mo^o Be^emm cnpaB, 
npeflCTaBHHii,TBa, KOMicii to mo" [ TaM 5kc]. TaKHM hhhom, ^oroBip flopyneffini y cy- 
nacHOMy npaBi perynioe He Jinnie Bi^HOCHHH, noB'joam 3 Be^eHroiM cnpaB, a h Bi#- 
hochhh, noB'joam 3 oSmuiom, aid e npe^MeTOM peryjnoBamni nepninx #box rpyn 
floroBOpiB. Orace, floroBip flopyneHHH BHcyHyTHH y hkoctI ymBepcanbHoro peryna- 
Topa cycninbHHx Bi^HOCHH. 

TaKHM hhhom, kojih y BiTHH3HHHOMy npaBi naHye KnacH(J)iKaH,m HHBijibHO-npaBO- 
bhx ^oroBOpiB, 3acHOBaHa Ha norcuiflax T. B. O. TerenH, y 3axi^HoeBponeHCbKOMy 
npaBi cnpaBa BHrjumae Aemo no-mniOMy. Y aBCTpiiicbKOMy HHBijibHOMy npaBi, 30- 
KpeMa, naHye KjiacH^iKauk ^oroBOpiB, 3acHOBaHa Ha norjumax I. KaHTa. 5hcmp npn 
HbOMy He Spara #0 yBarn Te, mo T. B. O. Terenb nepeBepHyB nornaflH I. KaHTa 3 
Hir Ha ronoBy, a nornaflH T. B. O. Tereiw 6ynH nepeBepHyTH 3 mr Ha ronoBy K. 
MapKCOM, ABCTpiiicbKe U,HBijibHe yjio>KeHHa i U,K YKpamH M05Kyrb 6yra, b npHH- 
HHni, BH3HaHi BiflflaneHO ho,zu6hhmh y CTpyioypHOMy miam. y mMeubKOMy i cj)paH- 
n,y3bKOMy HHBijibHOMy npaBi, rq MeHinoi Mipoio Bi^SyBanocfl 3aKpinneHHH Ha 3aico- 
HOflaBHOMy piBHi y HHBijibHHx KO^eiccax jkopctkhx ^oroBipHHx CTpyKTyp, KnacH(J)i- 
Kan,m HHBijibHO-npaBOBHx ^oroBOpiB BH3HanaeTbCH nnnie 3aranbHHMH IIpHHHHnaMH 
eBponeiicbKoro KOHTpaKTHoro npaBa, po3bhtok hkhx BiflSyBaBca nepeBa^KHO y aokt- 
pHHi i, OT5Ke, nopiBHHHO flaneKO bwhihob y>Ke bir 3acaA, Ha aid cnnpaeTbca y Haimii 
Kpami CHCTeMa ^oroBOpiB y HHHi fliionoMy IlHBijibHOMy KO^eKci. npHBe^emui 3aKO- 
HO^aBCTBa yKpai'HH y BiflnoBi^mcTb 3 IIpHHHHnaMH eBponeiicbKoro KOHTpaKTHoro 
npaBa e HeBiflKJia,HHHM 3 aB,n aHHaM , aice ctoitb nepe# BiTHH3HHHOK) npaBOBOK) Hay- 

KOK). 
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Po3,zjiJi 7. KjiacH<I>iKaij;iji ii;HBijibHHx ^oroBopiB 
y BiTHH3HHHOMy UHBijibHOMy npaei. 

YKJia^aHaMH U,HBijibHoro KO^eKcy YKpamH 2003 p. Synn A. C. ^OBrepT, H. C. 
Ky3HenoBa, B. B. Jlyub, B. JI. MyciflKa, O. A. IliflonpHropa, M. M. CiSinbOB, 5L. M. 
LQeBHeHKO. Ockuibkh y HayKOBOMy imam CHCTeMaTroaHieio nHBijitHO -np aBOBHx ,a,o- 
roBOpiB 3 yKJiaflaniB U,HBUibHoro KO#eKcy 3aHMaBca jiHine B. B. Jlynb, Momia 3po- 
6hth bhchobok, mo CHCTeMa floroBOpiB y HbOMy BHKJia^eHa caMe y fioro peflaKnii. 
HacaMnepe^ 3 nboro npnBO#y cnifl Bi^3HaHHTH, mo Bi^noBiflHO #o 3anmrroi hhm no- 
3Hu,ii, y U,K YKpamH 6yjia nnine noBTOpeHa CHCTeMa AoroBOpiB U,K YPCP: "ifrcmo 
npoaHani3yBaTH CHCTeMy U,K YPCP Ta U,K YKpamH, to MO>KHa 3po6nTH bhchobok, 
mo floroBipHi mcTHTyTH y hhx po3MimeHO 3a 03HaKaMH, HKi xapaKreproyiOTb K>pH- 
flHHHi HacniAKH yKJiafleHHH OKpeMHx floroBOpiB. IloKJiaBmH b ocHOBy 3a3HaneHHH 
KpHTepiii, MOJKHa BHflinHTH TaKi rpynn imBijibHO-npaBOBHx floroBOpiB: 1) ^oroBOpn 
npo nepe^any Maima y BJiacHicTb; 2) ^oroBOpH npo nepeflany Maima y THMnacoBe 
KOpHCTyBaHHa; 3) #oroBOpn npo BHKOHamni po6iT; 4) ^oroBOpH npo nepeflany pe3y- 
nbTaTiB TBOpHoi flifljibHOCTi; 5) ^oroBOpn npo Ha^aHmi nocnyr; 6) floroBOpn npo 
cninbHy flianbHicTb" [20, kh. 1, CTOp. 625-626]. 

"TaKHM hhhom, BOJieio yKpamcbKoro 3aKOHO#aBLi,5i npaKTHHHO e^HHa MaTepia fl,o- 
roBipHoro npaBa b yrozry cy6'eKTHBi3My Ta noTpeSi flocflraeHmi nojiiTHHHoro kom- 
npOMicy 6yjia p03ipBaHa mdk HHBijibHHM Ta rocno^apcbKHM 3aKOHO,naBCTBOM. ,EI,oro- 
BOpH y U,HBijibHOMy KO^eKci YKpamn noSyflOBam Ha 3aca#ax npaBOHHHy, a y Toc- 
no^apcbKOMy KO^eKci YKpamn - 3o6oB'a3aHHH i thm 6inbme rocno#apCbKoro 3060- 
B'a3aHHH. HacTHHa ^oroBOpiB yperynbOBaHa mniHMH KO^HcjHKOBaHHMH aKraMH, no- 

TOHHHMH 3aKOHaMH Ta nifl3aKOHHHMH aKTaMH. Mi}K THM flJIH iHTeipaHH YKpaiHH flO 

GC noBHHHa 6yra BH3HaHa HeoSxi^mcTb oSpara o^Hy, i caMe nHBUiicTHHHy koh- 
nemuio peryniOBaHmi cycninbHHx BimiocnH" [4, crop. 1], ockmbkh y Kpamax GC 
TaKoi rany3i jik rocno#apCbKoro npaBa B3arani He icHye. Oymcniio TocnoAapCbKoro 
KO^eKcy TaM BHKOHyiOTb TopriBenbHi KO^eKcn, HKi icTOpHHHO CKnanHca Ha ochobI 
npHBaTHoro TOpriBenbHoro 3BHnaeBoro npaBa h, OT5Ke, perynioiOTb 3BHHai flinoBoro 
oSopOTy. 3aB^aHHHM TocnoflapCbKoro KO^eKcy y Hanim Kpami e noeflHaHHH 3aca^ 
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#ep5KaBHoro i pHHKOBoro peryniOBaHroi BiflHOCHH, mo CKJiajiHca y ccj)epi rocnofl- 
flapCbKoi fliajibHOCTi, OT5Ke rocnoflapcbice 3o6oB'a3aHHH npH nbOMy p03yMieTbca y 
flKOCii noe^HaHHH aflMmicTparaBHoro i nHBiJibHO-npaBOBoro 3o6oB'a3aHb, mo CBizj- 
HHTb npo Te, mo rocnoflapebKe npaBO BBa>KaeTbCH nacraHOio nySjiinHoro, a He npH- 
BaTHoro npaBa. 3p03yMmo, mo He He M05Ke BBajKaracfl y npaBOBiii Hayni TaKHM, mo 
BiflnoBmae eBponeiicbKHM CTaH^apTaM. 

3 KnacH(^iKaH,ieK) B. B. Jlyiia MaibKe noBHicTK) 36iraeTbca ii KJiacHcjnKaHifl, 3a- 
nponoHOBaHa C. M. BepBeHo: "icHyiony CHCTeMy HHBijibHO -npaBOBHx ^oroBOpiB 
HanSijibHi a#eKBarao Bmo6pa5Kae KJiacHcJriKaHm 3a HanpaBJiemcTio npaBOBoi Mera, 
HKa M05Ke Mara xapaKTep MaHHOBoro a6o HeMaiiHOBoro iHTepecy. 3 a hhm KpHTepicM 
CHCTeMy HHBinbHO-npaBOBHx ^oroBOpiB CTaHOBUHTb HOTHpHaflH,HTb rpyn floroBOpiB: 
1) AoroBOpH, HanpaBJieHi Ha nepe^any MaiiHa y BJiacHicTb; 2) ^oroBOpH, HanpaBJieHi 
Ha nepe^any Maima y KOpHCTyBamni; 3) ^oroBOpH, HanpaBJieHi Ha BHKOHaHHa po6iT 
(HaflaHHH nocnyr); 4) ^oroBOpn, HanpaBJieHi Ha Ha^aHroi BiflCTpOHKH (po3CTpOHKH); 
5) AoroBOpH, HanpaBJieHi Ha 3aMmy oci6 y 3o6oB'a3aHHi; 6) .zjoroBOpH, HanpaBJieHi 
Ha flocarHeHHH cnijibHoi Mera; 7) pH3HKOBi (aneaTOpm) ^oroBOpn (b TOMy HHCJii 
peHraoro, CTpaxoBoro Ta irpOBoro pH3HKy); 8) (jn^yniapHi floroBOpn; 9) floroBOpn 
HeMaiiHOBoro 3Miciy (opramsaniiiHi ^oroBOpH to mo); 10) ni^roTOBHi ^oroBOpn (no- 
nepe^m ^oroBOpH, npOTOKOJin HaMipiB Tomo); 11) flO^aTKOBi ^oroBOpH (30KpeMa, 3 
npHBO^y 3acHOBaHHx Ha yro^i CTOpiH cnocoSiB 3a6e3neHeHroi 3o6oB'a3aHb); 12) He- 
noiMeHOBaHi ^oroBOpH (floroBOpn ocoSjiHBoro po^y, sui generis); 13) 3Miniam Ta 
KOMnjieKCHi ^oroBOpH; 14) "ciMeiiHi" floroBOpn" [3, CTOp. 274]. 

^emo KpHTHHHO CTaBHTbca flo KJiacH(|)iKaHii 3a npHHininoM npaBOBoi Mera B. T. 
Ojnoxa: "noSyflOBa CTpyKTypHoi chctcmh ^oroBOpiB MOJKJiHBa i ^OHiJibHa 3 bhko- 

pHCTaHHHM TijIbKH OflHOrO npaBOBOrO HHHHHKa - npaB Ta 060B'fl3KiB, 06yM0BJieHHX 

npe^MeTOM ^oroBOpy" [14, CTOp. 12]. IlpOTe hk noKa3ye AOCBifl p03BHTKy eBponeii- 
CbKoro KOHTpaKraoro npaBa, 3miiCHHra CTpy KTyp Hy CHCTeMaTH3an,iio ^oroBOpiB 3a 
npaBa Ta o6ob 'a3KaMH hcmojkjihbo, ocKijibKH CTpyKTypHa CHCTeMara3aii,m nepe^Sa- 
nae, mo BOHa 6y#e npOBOflHraca TijibKH 3a npHHUHnoM npaBOBoi Mera. JJjisl p03Ta- 
niyBaHHH ^oroBOpiB 3a npaBaMH Ta oSoB'joicaMH HaBira 3 no3HH,iii caMoi jioHkh noT- 
pi6HO OflHonacHO noe^HyBara i ixhio CHCTeMara3aniio, i ixroi KJiacHcjDiKaHiio. 
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IlpOTe, BHCTynaiOHH Ha 3axncT KnacHcjnKaiui 3a npHHimnoM npaB i oSoB'joidB, 
3 nHTaHb e^HOCTi npaBOBoi MaTepii HHBinbHHx ^oroBOpiB, po3ipBaHoi BOJieio yKpam- 
CbKoro 3aKOHO^aBCTBa mdk u,HBijibHHM i rocno^apCbKHM npaBOM, Bm 3aiiMae kom- 
npOMicHy no3HHiio: "npH TJiyManeHm 3MicTy npaBOHHHy y BHna^Ky BCTaHOBJieHmi 
p036bKHOCii mdk Boneio Ta BOneBHHBJieHHHM y rocnoflapCbKHx ^oroBOpax nepeBara 
noBHHHa Ha^aBaTHca BOJieBHflBJieHHK), b ycix mninx - miiCHm Boni CTOpiH" [14, 
CTOp. 4]. KoHKpeTH3yK)HH cbok) TOHKy 30py ctocobho ycix mninx AoroBOpiB, Bm 3a- 
HBJiae, mo "npH TJiyMaHemri ^oroBOpiB y c(^epi niflnpHeMHHu,bKoi mjiJibHOCTi, y bh- 
na^Ky HeBmnoBmHOCTi mdk BOJieio Ta BOJieBHHBJieHmiM nepeBara noBHHHa Ha^aBa- 
racb BOneBHHBJieHHK), a fliiicmH Boni CTOpm - y Bcix mninx BH#ax ^oroBOpiB " [14, 
CTOp. 9]. 

Orace, B. T. Omoxa no36aBjrae mokuhboctI TJiyManHTH .zjoroBOpH Ha ochobI mii- 
CHoi Boni CTOpm He jiHine y c(J)epi rocnoflapCbKHx, a ii i y c(J)epi ocoShcthx Maimo- 
bhx Bi^HOCHH, BperynbOBaHHx bhkjiiohho HHBLJibHHM npaBOM, ocKinbKH nmnpHeM- 

HHH,bKi flOrOBOpH Biflpi3HHK)TbCH BIR TOCnOflapCbKHX CaMe THM, IU;0 yKJiaflaiOTbCH He 

jiHHie y c(J)epi rocno#apCbKHx, a ii y c(J)epi HHBinbHHx npaBOBmHOCHH. TaKHM hh- 
hom, c(J)epa TnyManeHHa ^oroBOpiB Ha ochobI miiCHo'i Boni CTOpm o6Me>KyeTbca y 

HbOrO By3bKHM KOJIOM OCoShCTHX HCMaHHOBHX Bi^HOCHH, a TaK05K OCoShCTHX MaH- 

hobhx BiflHOCHH, He noB'joaHHx 3 niflnpHeMHHHbKOK) fliajibHicTK), mo 3aranoM 3bo- 
flHTb HamBeub ycio iioro KJiacHcjDiKaHiio Ha ochobI npaB Ta o6oB'fl3KiB i nepeTBOpioe 
ii Ha KJiacH(J)iKaLi,iK) 3a npHmmnoM npaBOBoi Mera. 

B pe3yjibraTi B. T. Quioxa nponoHye HacTynHy KJiacH^iKaniio: "1) ^oroBOpn npo 
nepeflany Maima y BJiacHicTb; 2) ^oroBOpH npo nepe^any Maima y THMnacoBe ko- 
pHCTyBaHHa; 3) ^oroBOpn npo BHKOHaHHa po6iT; 4) ^oroBOpn npo Ha^aHHH nocnyr; 
5) AoroBOpH npo po3nop5m5KeHmi bhkjiiohhhmh npaBaMH (y ccj)epi iHTeneKTyanbHoi 
BJiacHOCTi); 6) ^oroBOpH npo KpeflHTyBamra Ta 3,zuHCHeHmi p03paxyHKiB; 7) ^oroBO- 
pH npo nopaflOK 3fliHCHeHHH cninbHoi flbmbHOCTi; 8) floroBOpn npo BroHaHemra no- 
paflKy KOpHCTyBaHHH cninbHOK) BJiacmcTio; 9) AoroBOpH npo BH3HaHeHHa nopflflKy 
BHxoBaHHH ^hthhh" [14, CTOp. 13]. 5Lk nizjcyMOK, MO>KHa CKa3aTH, mo iioro KJiaCH(J)i- 
Kanm Maibice noBHicTK) 36iraeTbca 3 Tieio KnacHcjHKanieio, jncy nponoHyiOTb B. B. 
Jlynb i C. M. BepBeHO. 
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Iinny cnpoSy Knacncj)iKan,ii 3a npaBaMH Ta oSoB'joicaMH b yKpamcbKiii npaBO- 
Bm Hayn,i nponoHye JI. K. BepeTenbHHK: "1) .zjoroBOpH Ha 3a6e3neHemra BHKOHaHroi 
3o6oB'a3aHb (nopyxa, rapaffrm, 3acTaBa); 2) ^oroBOpH npo MimMi3aHiio pH3HidB 
(floroBip CTpaxyBaHHH, ^oroBip oxopOHH); 3) #oroBOpn npo onnaTHy nepeflany Man- 
ila y BJiacHicTt; 4) ^oroBOpH npo 6e3onnaTHy nepe^any Maima y BJiacmcTb; 5) ^oro- 
BOpH npo nepeflany Mainia y THMnacoBe KOpHCTyBamiaj 6) ^oroBOpH npo BHKOHaHHH 
po6iT; 7) AoroBOpn nepeBe3em«i; 8) floroBOpn npo Ha^aHroi nocnyr; 9) floroBOpn, 
noB'joam 3 npOBefleHHHM p03paxyHKiB i Kpe^HTyBaHroiM; 10) ^oroBOpn npo cninbHy 
fliajibHicTb; 11) floroBOpn npo CTBOpeHHa pe3ynbTaTy TBOpnoi Ta iHTejieKiyajibHoi 
flianbHOCTi (niTepaTypHoro hh cn,eHapHoro 3aMOBJieHHH, xy^omiboro 3aMOBJiemni, 
nocTaHOBOHHHH, BHKOHaBCbKHn) \ 12) floroBOpH npo po3noBCK)fl5KeHHH iH(jDopMan,ii; 
13) floroBOpn npo Ha^aHroi npaB Ha BHKOpncTaHHa pe3yjibTaTy TBOpnoi .zjmibHOCTi 
(jiin,eH3inHHH ^oroBip, ^oroBip Hoy-xay); 14) mini ^oroBOpn, mo hItko He BH3HanH- 
jiHCb y cboih THnojiorinmn npHHane^KHOCii" [4, CTOp. 5-6]. 

KjiacH(^iKaH,iio JI. K. BepeTenbHHK Bi^pi3HHe Bifl ycix mninx nocTaHOBKa Ha nep- 
niOMy MicTi floroBOpiB Ha 3a6e3neHemra BHKOHaHroi 3o6oB'a3aHb (nopyKa, rapaHTm, 
3acTaBa) i ^oroBOpiB npo MimMi3aniio pn3HKiB (^oroBip CTpaxyBaHroi, ^oroBip oxo- 
pOHn), ocKinbKH b ycbOMy mniOMy BOHa, no cyri, 36iraeTbca 3 nonepe/ffliMH. J\q>q>- 
niflHHHH CTBep^5Kye, mo #aHa xapaicrepHa pnca hijikom Bi#noBi#ae "IIpHHHHnaM Gb- 
poneiicbKoro KOHTpaKTHoro npaBa", p03po6jieHHM cnen,iajibHOio KOMicieio GBponeii- 
CbKoro IlapJiaMeHTy, CTBOpeHOK) y 1982 p. nifl ronoByBaHroiM npo(|). One JIaH,zjo, 
KOTpa BH^ajia ix y Tpbox nacraHax: nepniy 6yno BHnymeHO y 1995 p., Apyry - y 
1999p.,aTpeTio-y2002. 

IlpOTe, niflcyMOByiOHH, HeoSxi^HO 3a3HaHHTH, mo Becra MOBy npo Te, ino y m- 
hhx "IlpHHn,Hnax" BHHOCHTbca Ha nepnie Micne 3a6e3neHemni BHKOHaHmi 3o6ob'h- 
3aHHH i MiHiMi3an,ia pH3HKiB, Momia xi6a ino 3 pynKQ BenHKOK) HaTJDKKOio, ocKinbKH 
"npHHiinnn GBponencbKoro KOHTpaKTHoro npaBa" MaiOTb Ha MeTi nepni 3a Bee bh- 
KJiacTH 3aranbHi noji05KeHHH, y hkhx Hi npo aicy cncTeMaTH3aniio HHBijibHO-npaBO- 
bhx ^oroBOpiB npn n,bOMy He HfleTbca. IlpoSjieMH KJiacncJriKanii i cncTeMaTH3anii 
6yjin 3ajiHinem po3po6HHKaMH Hboro MaiiSyTHboro GBponeiicbKoro UriBinbHoro 
KO^eKcy Ha p03rji5m OKpeivrax eBponeiicbKHx flep>KaB, a no npOBe^eHHH aHani3y p03- 
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TainyBaHHH ^oroBOpiB y ixHix HHBinbHHx KO^eiccax b yKpamcbKiH npaBOBiii Hayui, 
M05KHa 3po6HTH bhchobok, Ha 5Kanb, me cnpaBa He AiHinJia. 

Ohihioiohh KnacH(^iKaH,iK) i CHCTeMaTroaHiio ^oroBOpiB y BiTnroroiHOMy HHBbib- 
HOMy npaBi, cnin, nepin 3a Bee niflKpecnHTH BimpBamcTb yKpamcbKHx HayKOBHiB bir 
BHBHeHHH flopoSicy (J)axiBH,iB eBponencbKoro piBHH, mo npH3BO^HTb #o Toro, mo ixm 
TeopeTHHHi po3po6KH He BmnoBi^aiOTb CTaH^apTaM HayKOBHx flocjimjKeHb, npHii- 
hhthx y cynacHHx p03BHHeHHx Kpamax i, hk HacnmoK, cnnpaiOTbca, no-cyri, y cboix 
BHCHOBKax Ha flocnm>KeHHH KOJiHiHHix pa^HHCbKHx naciB. 



IlizjCyMKII. 
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1) 3aranbHHH cteh npaBOBHx flocnizpiceHb y rany3i KnacH^iKaiiii i CHCTeMaTH3an,ii 

HHBijIbHHX ^OrOBOpiB XapaKTepH3yeTbCH HH3bKHM piBHeM p03p06KH y BiTHH3HJffliii 

npaBOBiii Hayii,i 3HaHHoi idjibKOCTi TeM, noB'^oamrx 3 #aHHM nnraHroiM. Ha Bi^Mmy 
Bifl CHTyan,ii Ha YKpami, piBeHb po3po6KH flaHoi npoSjieMaTHKH y eBponeHCbKiii 
HayKOBiii jirrepaTypi aochtb bhcokhh; 

2) KoHiieirryajibHHH ni^xifl b yKpamcbKOMy 3aKOHO#aBCTBi ro chctcmh HHBijibHO- 
npaBOBHx floroBOpiB BH3HanaeTbCH naHyBaHroiM pa^HHCbKHx Tpa^HHiii, noxo/pKeH- 
hh hkhx fl03BOnae BHKUHKaTH cyMHiBH hk moflo ixHboi panioHajibHoi oSrpyHTOBa- 
HOCTi, TaK i moflo ixHboi floninbHOCTi; 

3) Po3rjiafl BiTHH3HHHoi chctcmh u,HBijibHHx ^oroBOpiB nepe3 npH3My npaBOBHX 
KOHHenniii 3aKOHO,naBH5i fl03BOjrae CTBepfl5KyBaTH, mo b i"i ochobI jie^KHTb cnpHiirorra 
nepe3 npH3My MapKCHCTCbKoi Teopii y nepeBepHyTOMy BHrcumi CTpyKTypa AoroBO- 
piB, po3po6neHa 3 (f)ijioco(f)CbKoi tohkh 30py T. B. O. TereneM (1770-1831); 

4) npoSneMHHH aHani3 BCTaHOBJieHoi HHBijibHHM 3aKOHO^aBCTBOM floroBipHoi chc- 
TeMH y BiTHH3HJimH npaBOBiii Hayui CBi^HHTb npo Te, mo p03TainyBaHHH ^oroBOpiB 
y U,HBijibHOMy KOfleicci cum npOBOflHTH a6o Ha ochobI flOKTpHHH npaBOHHHy, a6o Ha 

OCHOBi flOKTpHHH 3060B'fl3aHH5i; 

5) IlpHHHHnH p o 3TaiHyB aHHH ^oroBOpiB y HHBijibHHx KO^eKcax 3axiflHoeBponeiicb- 
khx flep5KaB BH3HaHem P.-)K. IloTbe (1699-1772) i I. KaHTOM (1724-1804); 

6) IlopiBHHHHH Cn0C06iB KJiaCH(^iKaH,ii nHBLJIbHHX ^OrOBOpiB y BiTHH3H5IHOMy i 3a- 

xmHoeBponeHCbKOMy npaBi CBi^HHTb npo Te, mo y BiTHromiHOMy npaBi KJiacHcjDiica- 
nifl npOBOAHTbca Ha OCHOBi flOKTpHHH npaBOHHHy, a y 3axmHoeBponeiicbKOMy npa- 
Bi - Ha OCHOBi flOKTpHHH 3060B'H3aHHH. CnijIbHHM flJIH 06OX HHX e Te, mO IHHpOKO 

3acTOCOByeTbca ymBepcajibHHH KpHTepiii KnacH^iicaHii - npana. IlpOTe iHTepecn 
npan,K)K)HHx Ha 3aran BHrcumaiOTb Kpame 3axnmcHHMH Ha OCHOBi npHHUHniB 3axnc- 
Ty npaB jiioahhh y HHBijibHHx KO^eKcax 3axmHoeBponeiicbKHx .zjepJicaB, Hi>K y 3a- 
HHKJieHOMy Ha aBTOpnrapHOCTi UnBijibHOMy Kxmeicci YKpamH; 

7) KjiacHcjnKanifl nHBinbHHx ^oroBOpiB y BiTHH3miHOMy npaBi 3 uiei tohkh 30py He 
BmnoBmae jkoahhm cynacHHM BHMoraM. 
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